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In the Court of Appeals of the District of Columbia. 


No. 23.‘ 


Washington 


Kailway Electric Company, Appellant, 
vs. 

Laura V. Wright. 


Supreme Court of the District of Columbia. 
At Law. No. 50300. 


Laura V. Wright, Plaintiff, 
vs. 

Washington Railway & Electric Company, a Corporation, 

Defendant. 


United States of America, 

District of Columbia , ss: 

Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 


1 Amended Declaration. 

Filed October 28, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50300. 

Laura V. Wright, Plaintiff, 

vs. 

Washington Railway tfc Electric Company, a Corporation 

Defendant. 

The plaintiff, Laura V. Wright, by leave of Court first had and 
obtained, files this, her amended declaration, and sues the defend¬ 
ant, Washington Railway & Electric Company, a corporation, for 
that, heretofore, to wit, on the sixth day of October, A. I)., 1907, 
the said defendant was a common carrier of passengers in and upon 
1—2337a 
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certain of the streets and highways in the District of Columbia, and 
it then and there became the duty of said defendant to receive 
persons desiring to become passengers upon their cars, in safety, 
and protect them with the highest degree of caution while entering 
or a Unit to enter thereupon, or while passengers therein, or when 
alighting therefrom, and for that, heretofore, to wit, on the day and 
year aforesaid, while the plaintiff, being a passenger upon one of the 
cars owned and controlled by said defendant, and running in an 
eastwardly direction along that public highway in the said City of 
Washington commonly known as “K” Street or Mount Ver¬ 
non Place, Northwest, on the south side of that public 
2 reservation between Seventh and Ninth Streets, Northwest, 
known its Mount Vernon Square, desired to alight from said 
car at the corner of Eighth and the aforesaid Iv Street or Mount 
Vernon Place, Northwest, in the said City of Washington, said car 
having come to a stop for the purpose of allowing the plaintiff* to 
leave the said car, the said plaintiff being then and there in the 
exercise of ordinary care and prudence, when the servants, employees, 
or agents of said defendant in charge of said car suddenly and 
negligently started the same without notice to the plaintiff. Where¬ 
upon the plaintiff was thrown to the ground and bruised about the 
hips, legs, and entire body, was rendered helpless and was carried 
to her home on Eighth Street, near by, in the City of Washington, 
and as a result of said injury was made sick and permanently in¬ 
jured, all of which was caused by reason of the carelessness of said 
defendant, its servants, employees or agents, in so suddenly and 
negligently starting the car while the plaintiff was in the act of 
alighting therefrom without giving the plaintiff' reasonable time to 
alight therefrom or allowing the plaintiff to reach the ground in 
safety. The plaintiff says that as a result of said fall caused by said 
negligence of the defendant as aforesaid, she sustained an injury to 
her left hip joint, fracturing the neck of the femur, and causing 
paralysis of the muscles of said hip and leg, and that she has been 
permanently disabled in the use of her legs, her left leg permanently 
shortened, and she has been rendered unable, and still is 
o unable, to earn a livelihood as before said injury, and lias 
been, and still is. prevented and will hereafter l>e prevented 
from pursuing her usual vocation to wit, that of a dressmaker and 
litter, with consequent loss of earnings, and the said plaintiff, as a 
result of her injuries has lost greatly in strength and vitality, has 
suffered great bodily and mental pain and anguish, her nervous 
system has been greatly shocked and impaired, and she has been 
and will be compelled permanently to use crutches in walking and 
she has been compelled to lay out and expend, and hereafter will 
be compelled to lay out and expend large sums of money for medical 
services, medicines and nursing, that she would not have been 
compelled to purchase had she not been injured as aforesaid; all 
to the damage of the plaintiff in the sum of Ten Thousand 
($10,000.00) dollars. 

Wherefore the plaintiff brings this suit and claims damages of 
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Th ° USand ($10 ’ 000 - 00 ) Do11 ^- 

R. J. QUIGLEY, 

N„ 

A. L. NEWMYER, 

Attorneys for Plainti ff. 

Plea* to Amended Declaration. 

Filed November 2, 1910. 

* * * * * * * 

*• I 1 ‘ e | .f.|' e,,d ; ,,,t -.f: ,r P'wto the plaintiff’s amended declaration 
>irv» mat it is not guilty as alleged. ’ 

2. The defendant, for a further plea to the plaintiff’s amended 
decimation, >ays that the cause of action set out therein did 
not accrue within three years prior to the bringing of her 
action by the said amended declaration. 

GEO. P. HOOVER, 
w. C. SULLIVAN, 
Attorneys for Defendant. 

Reparation to Amended Declaration. 

Piled November 14, 1910. 

******* 

I he plaintiff joins issue upon the first, and second pleas of the 
defendant to the amended declaration herein. 

R. J. QUIGLEY, 

N„ 

A. L. NEWMYER, 

Attorneys for Plaintiff. 

Memorandum. 

January 11, 1911.—Verdict- for Prff for $4500.00. 

Motion for New Trial. 

Filed January 13, 1911. 

******* 

Now comes the defendant in the above entitled cause by its at- 

c '^i u '?"% Vi ° OV r r nnd 1 W J C - Sullivan, and moves the 

( omt to set aside the verdict rendered by the jury in this case ind 
grant a new trial upon the following grounds: * d 

1. That the verdict is contrary to the evidence. 

•V Ti“". '!: e Ver, 'iV' is . ‘■° n ‘ rar y t0 the "-eight of the evidence, 
o ' • " e Yerdict is not supported by the evidence. 

■ , ,. 4 - V':! my 111 arrivin g at a verdict disregarded the 

instructions of the Court. 6 
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5. r I hat the verdict of the jury is not based upon the evidence in 
the case hut is manifestly the result of svmpathv for the plaintiff. 

GEO. P. HOOVER. 

W. C. SULLIVAN, 

Attorneys for Defendant. 

To A. L. Newmeyer and J. F. Quigley, Attorneys for the Plaintiff: 

Please take notice that the foregoing motion will he called to the 
attention of the Court. Mr. Justice Anderson presiding, in Circuit 
Court No. 1. on Friday. January ’20th. 1011. at 10: o’clock a. in., 
or as soon thereafter as counsel mav he heard. 

GEO. P. HOOVER, 

W. C. SULLIVAN, 

Attorneys for Defendant. 

Service of a copy of the above entitled motion acknowledged this 
lath dav of January, 1011. 

A. L. NEWMYER, 

R. J. QUIGLEY, 

N., 

Attorney* for Plaintiff. 


G 


Supreme Court of the District of Columbia. 


Friday, January 27. 1011. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

This cause coming on to be heard upon the defendant’s motion 
for a new trial filed herein, the same having heretofore been argued 
and submitted to the Court, it is considered that said motion be, 
and it is hereby overruled, and judgment on verdict ordered, 

1 herefore. it is considered that the plaintiff herein, recover against 
the defendant herein the sum of Four Thousand and five hundred 
dollars (.$4,500.) with interest thereon from this date, being the 
money payable by said defendant to the plaintiff, by reason of the 
premises, together with the costs of suit to be taxed by the Clerk, and 
have execution thereof. 

blie defendant by its Attorneys in open Court, notes an appeal to 
the ( ourt of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal to act as a Supersedeas, is hereby fixed 
in the sum of Eight thousand dollars ($8000.) 


Memoranda. 

February 1<. 1911.—Appeal bond filed. 

February 20. 1911.—Appeal bond approved. 

7 March 7, 1911.—Time to submit exceptions extended from 

day to day. to and including June 1st, 1911, and also to 
file transcript of record to and including August 20, 1911. 

May 31, 1911.—Bill of Exceptions submitted, 
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Supreme Court of the Uistrict of Columbia. 

Wednesday, July 12, 1911. 

Sessi,,,, resumed pursuant to adjournment, Mr. Thos. H. Ander- 
* 011 . Justice presiding. 


Tim Court having this day signed the Bill of Exceptions hereto- 
me su anute. heretn. now orders the same of record as of the time 
of the noting thereof at the trial. 


Bill of Exceptions. 
Filed July 12. 1911. 


.1*0 It remembered That the altove entitled cause came on for 

0,1 ,hc l ),h ! ,!| y of January. A. I). 1911. before Mr. Justice 
Anderson and a jury. Messrs. Alvin I.. Newmyer and Richard J 

Quigley apjK>arm K on behalf of the plaintiff, and Messrs. George P.‘ 

Hoover and \\ llham C. Sullivan appearing on behalf of the defend- 
ant. 

And thereupon the plaintiff to maintain the issues on her part 
follows !r ' Ve e ' l< e " Ce 1,10 foll<min ff witnesses tending to prove as 

* , Ma " k J - T I AI f • ,es,ifie <i "on lie is and has been since 1905 

. a draftsman in the Surveyor’s Ollice of the District of Colum¬ 
bia. that he made a drawing of Eighth Street. Northwest, between 
► e\outJi and Ninth Streets. Northwest, on October 13th, 1910 which 
map was the same produced and offered in evidence bv the plaintiff 
<> ie tnal. that the map represents the location of the car tracks 
curbing and coping of the Library at Eighth and K Streets, North¬ 
west and that the distances shown are accurate according to measure- 
ments made by witness. 

0 -> I )''f R | J testified that she had been living at 

9— Eighth Street. Northwest, for six years, and was living there at 
the tune of the accident: that she has resided in Washington over 
seven years .is a widow, has no children, ami her employment since 
the death of her husband has been dressmaking with the exception 
of a few years in employment of Government; that about seven 
oclock on the 6th day of October, 1907. she hoarded a ear of the 
defendant at 14th Street and New York Avenue, transferring from 
a Georgetown ear: that it was a closed single coach, easthound; 
that it was pretty well filled when she got on. and nearly all of the 
passengers got off at 9th Street: that after it left 9th St.,' and before 

'• T ly acr T " ,e ,rm ; k on ‘hat street she commenced to 

ring the bell, because she wanted to get off at 8th St.; that the car 
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stopjied cit 8th St., siic got up, looked out to the rear of the ear, was 
undecided which way she would get out, saw the conductor standing 
opposite the door, went out to tlie front, and, when she got 

9 to the door, there was a police officer standing in the door; 
that, as the car stopped, she asked the officer to let her pass, 

he turned around with his face toward the Library, on the north 
side of K Street, she passed out in front of him, and stepped out to 
the south side of the front of the car: that she stood by the officer 
stood to make sure, and was positive the car was perfectly still when 
she started; that when she started down and went cautiously, “be¬ 
cause I have always l>oen very careful—;” whereupon the following 
occurred: 

Mr. Hoover: I object to that statement and move to strike it out. 
It is not a question of what she always did. but what she did on this 
occasion. 

The Court: T will not strike it out. She makes it as a mere 
incidental remark. 

Mr. Hoover: It is an argumentative part of the answer. 

The Witness: Shall T continue? 

Mr. Xewmyer: Yes. continue. 

Mr. Hoover: Does your Honor rule that that shall not go out? 

The Court: Yes. 

To which ruling of the court the defendant, by its counsel, duly 
objected and excepted, and prayed the court to note the said excep¬ 
tion upon its minutes, and the same at the request of counsel for the 
defendant, was then and there duly noted on the minutes of the 
court. 

The plaintiff further testified that when she started off the car 
she went cautiously, with her left foot first and her right foot next, 
and held hold of the bar with her right hand: that before she 

10 got her right foot all the way down, just as she let go. the car 
moved with a jerk throwing her with terrific force on her hip: 

that she lay there some time trying to get up; that no one came 
to her assistance when she was first thrown, and she was leaning 
on her elbow when the crowd commenced to gather around, and 
-be heard someone say “Here comes the Doctor”: that Dr. Tseman 
came up. took her by the left arm. and the officer then stepped up. 
took her by the right arm. and assisted her; that when she got up 
there was a space—she distinctly remembers looking—there was a 
-pace between her and the motorman. and she remembers looking 
in front of the car; that the conductor came up with papers for 
her to sign: and there was a space between her and the steps of the 
car: that she refused to sign the paper; that be had written what she 
was to sign and he said. “Sign that you went off before the car 
stopped:” but she said. “No. I did not. That car had stopped;” 
that be said, “Sign that you thought it had stopped,” and she said 
“No. that car had stopped:” that he disputed her. she said “Yes. it 
had; yes it had: I am too cautious a person.” and he said. “You 
have got to sign it ;” whereupon defendant, by its counsel, moved 
the court to strike out the statement of the witness that she was 
“too cautious a person,” and thereupon the following occurred: 
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The Court: 1 did not understand whether it was a remark to the 
conductor or to the jury. 

Mr. Sullivan : In any event it is not proper to state to the jury. 

om , 1CJLEY ‘ ^ a P al ‘t of the conversation. 

1 1 1 he Court : it it is a part of the conversation, it has just 

as much right to he stated as anything else. 

Mr. Sullivan: it is an argumentative statement. 

Hie Col kt: If you exclude one part of the conversation which 
occurred at the tune, you have got to exclude it all, no matter what 
slic said at the moment. It may not have been proper as an inde¬ 
pendent statement, but if it were a part of the conversation, it must 

go m or all be excluded. It must either go in as a whole, or 
oc excluded as a whole. 

>S Vi LL ! VAN ■ ^ ll[ 11(,nor allow the reporter to read that 
part, so that we may see what she said. 

The stenographer read as follows: 

No, 1 said that ear had stopped. Jle disputed me. 1 said, Ye* 
S,{t^r ttd; 1 aln t<K) caUliulls U P ersou ; and he said, You have 

The Court: Do you mean to say that you remarked to him that 
>ou were too cautious a person, or is that just your own observation 
now.' Did you say that to him? 

A. “1 made the remark to him." 

And thereupon the court refused to strike out the said statement 
.m l overruled the motion, and to the refusal of the court to strike 
out the said statement of the witness, and to the ruling upon the 
said motion, the defendant, by its counsel, duly objected and ex¬ 
cepted, and prayed the curt to note the said exception upon its 
minutes, and the same, at the request „f counsel for the defendant 
«as then and there duly noted upon the minutes of the court 
And thereupon the defendant, by its counsel, requested the court 
to instruct the jury that they should not consider her slate- 
1- ment made to the conductor at that time as evidence in the 
ease, hut the court declined to give such instruction at that 

and°s ,'v'Yh u t “m '■ " OUM em,r if (l| e Court should stop 

and sa> that to the jury in the midst of a case. If the conversation 

is admissible at all, it is admissible as a whole. You think it is not 

and the Court thinks otherwise, and you have your exception Now 

And to the refusal of the Court to give such instruction at that 
time, lie defendant, by its counsel, duly objected and excepted and 
prayed the court to note the said exception upon its minutes’ a 
he same, at the request of counsel for the defendant, was then a 
there duly noted on the minutes of the court 

- >i»wf w it a? 

a> she let go and put her foot off, and threw her forward • it. . t 
had been sitting on the north side of the « Jl il l ’ '• she 

little nearer the front than the back; that there were r,!,t m'any pas- 
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senders on after tlie ear loft Oth St.. about four including the witness, 
on the side that she sit on. and a few more in front of her; that 
she was thrown a little in advance of the car, her head to the east, 
feet to the west, face to the south, and hack to the car, was thrown’ 
on the loft side, and part of her body was in advance of the motor- 
man, because, when thev stood her up, she stood right near 
Id by the motorman. and the car was then right opposite the 
corner, the pavement, what you call the west side, the west 
corner; that, alter the car had stopped, and she was in the act of 
alighting and was thrown, she could not remember how* far it moved 
before it stopped the second time: that when they stood her up after 
the accident she stood about opposite what you call the brake handle; 
she don t know how the car stopped when she was picked up. except 
she knows the position she stood in. “All 1 know is that the car 
moved before I got all the way off. I certainly know that.” That 
she stood at the platform and waited and made sure that the car 
wa> still: that “it was still without doubt, when I started off the 
platform;' that she don't rememlier about the hell; that she don’t 
know just how far the car went after she put her foot down, because 
her hack was to the car. but she knows it moved before she got all 
the way off; that the movement of the ear that threw her “was a 
kind of a jerk—just a flirt of the car;” that the car was lighted, it 
was not dark on the street, was about seven o’clock: that her suffering 
was most terrible, she suffers yet. and cannot walk a block without 
suffering intensely, and has never been able to go anvwhere alone 
without assistance, with the exception of twice she got to two friends’ 
houses, and then they went with her; that she has been confined to 
her loom for three years and unable to go anvwhere unattended, has 
only been to church three times, and each time was taken and 
brought back: that prior to the accident her health was good ami 
she was active as a child; that she was sixty the oth dav of 
11 December; that she was following her occupation of dress¬ 
making at the time of the accident, it had a great effect upon 
her ability to perform that work, she had to do awav with some parts 
of the work that were most profitable, and has never since been able 
to take measurements without assistance from the customer, because 
she cannot stoop to take skirt measurements, and in a great manv 
ways it has injured her business; that she has onlv lieen able to use 
one foot on the sewing machine, can onlv lift her injured foot with 
her hands, and has not been able to use it on the machine since: 
that, prior to the accident, she was able to command good wages. 

And thereupon the defendant, by its counsel, admitted that the 
car about which the plaintiff had testified was a car of the defendant. 

Dr. Myra S. Tskman : 1 estified that he is a practicing physician 
in Washington, and has been for going on six years; that in October 
1007 his office had been located at the southeast corner of 0th A’ K 
Sts. N. W. for two years; that on the evening of October 0. 1007. he 
was going to or from his office when he saw a crowd gathered at the 
corner of Nth A K Sts., walked in that direction, and saw plaintiff 
lying prone on the ground, resting on one arm; that the train crew 
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was gathered to the east, in a circle around her, and the conductor 
with a book in his hand; that lie heard the plaintiff say something, 
heard the conversation between plaintiff and the conductor; that 
he heard the conductor say something to the plaintiff but did not 
understaiid just what he said, and heard the plaintiff say some¬ 
thing in reply; that the conductor was saying something as 
1»> lie walked up, evidently to the plaintiff, because she made 
rejoinder, and he heard him make some remark, presumably 
to her; that of course he was talking to her and saying something, 
hut just what he said as witness walked up witness doesn’t know; 
and, when asked if what the conductor said was said to Mrs. Wright, 
the witness replied. “You put it to me in a way that I cannot an¬ 
swer the question. I must take some things for granted, because I 
just walked up and I cannot answer the question and do so under 
oath. In a logical way and as a sen>ihle man, I would think it was 
Mrs. Wright he was speaking to. because he had a hook in his hand.” 
“IFe was in this position (indicating), with his hook in his hand, 
and bending over looking at her—bending over and looking at her 
with a book in his hand, in that way, (indicating)—not looking 
anywheres else, and she answered. Now. just what he said. I could 
not distinguish.” 

And thereupon the following occurred: 

1 he Coi rt : I think that, is sufficient to admit the statement. 

M r ; Hoover : We wish to make a further objection, and that is, 
that if this is to he let in on the ground that it is in response to 
something said by the conductor, wc object to it on the further 
giound that anything the conductor may have said is not binding on 
the company. Any conversation with the lady, and any statement 
made by her by reason of her conversation with the conductor would 
not make it admissible. 

1 ( > The Court: The testimony has already gone in. without 

objection, from the plaintiff herself as to what occurred there. 

Bv the Court: 

Q. M ithout stating what she said when she answered did she say 
something to the conductor in regard to how she was injured or 
how the accident occurred? “A. Yes sir: about how it happened.” 

Whereupon the Court reserved its ruling as to the admission of said 
conversation, until such time as counsel could be heard and the 
authorities produced, upon the objection, that it was a statement 
of a past narrative, and also that anything the conductor mav have 
said at that time, or that she may have said to him, was not bind¬ 
ing on the company. 

The witness further testified that when lie reached the point of the 
accident the plaintiff was lying or reclining on the ground with her 
head toward the southeast corner, that she was about parallel with 
the outer or front rail of the vestibule, her head about even with the 
front; that he noticed that someone got off between her and the bodv 
of the car, on the step; in fact, someone was standing there at the 
time; that the point where witness saw the car on this occasion was 
2—2337a 
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a few feet in advance, possibly, of the usual stopping place; that wit¬ 
ness assisted her home, with assistance of a policeman, and she seemed 
to be pretty badly hurt—dazed and hurt, and he made an examina¬ 
tion, found injury to the left hip. evidently a broken hip, and treated 
her for several months. 

17 And thereupon on cross examination, the witness further 

testified that when be came to the place be discovered that a 
lady had been injured, very naturally concerned himself about the 
lady, administering to her wants, and assisting to get her away from 
there, and also noticing particularly where the car was, because 110 - 
bodv else seemed to be paving anv attention to the ladv. everybody 
standing around looking and not trying to get someone to help wit¬ 
ness; that he put the question, did any one see tbe accident, and 
thought someone ought to look after her interests, became she was 
unable to take care of herself, and that the policeman helped to get 
her up off the ground. 


Sarah George: Testified that she will be eleven years of age on 
the 17th of February coming, that she understood she was here for a 
witness for Mrs. Wright; that she saw her hurt; that she goes to 
school at St. Patricks Academy, 9th A G Sts.; has been going there 
live years; that she lives at 918 8th St., X. \V., and has been living 
there four years, with her mother, and grandmothei, uncle, brother: 
and aunt; that Mrs. Wright was hurt in the summer time, October 


t>, 1907; that she doesn’t remember what day of the week it was, was 
about seven o'clock in the evening, Sunday evening; that she knew 
the plaintiff then, she was living at 922 8th St., one house from 
where witness lived; that witness was going over to the Library to 
read some books, was standing right by the lamp post to wait until 
the car got by, because her mother always told her to wait until the 
car got by before she tried to cross; that she was standing on tbe 8th 
St. corner, left hand side, same side of the street she lived on, 



and opposite side to Carnegie Library; that she saw the car 
coining, it stopped right even with the block, on the side of 


8th St. witness lived on; that she only saw the plaintiff get off. she 


was getting off when the car stopped, only bad one foot on the plat¬ 
form and then the conductor started the car before she could get the 


other foot out, and she fell: that she got out the front end, and was 


the only person coming off the car; that she knew it was the plaintiff 
by her white hair, saw Dr. Iseman come up, and him and the cop 
took her down to her house, and witness didn’t then go right down to 
the house, but went right straight over to the Library; that no one 
else was standing on the corner with her, she was alone; it was just 
about dark; about getting dark; that she noticed it was the plaintiff 
when she was just getting out of the car; that she told the plaintiff 
this summer past that she had seen it. met her over to the grocery 
store, told her she had seen everything that happened to her, and 
plaintiff asked her to come witness for her ; that witness doesn’t know 
anyone else who saw it, believes she was the only person out there, 
didn’t see anyone else up there; that she went right over to the 
Library, and didn't come back. 

% 7 
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„ij" r;? sveXill " 1 ' ,,, t,'-°" this w »'»e« testified that she was seven 
>earb old at the time of the accident; that she remembers it was dur¬ 
ing the summer time and surely remembers what date it. was; that 
nobody told her that the accident happened on October 6, 1907* or 
anything about it at all; that nobody talked to her about it; that Mr. 
.Newmyer had talked to her about it when he first came down to her 
house not eery long ago—a couple of weeks—doesn’t know; 
hat she doesn t know her nationality, but her parents came 
from t urkey: that she had lived one door from the plaintiff 
one house in between for a year or more, and next saw her after the 
accident when she was just getting about on her crutches, but didn’t 
tell tier anything about having seen it until the summer of 1910 al¬ 
most three years later; that she doesn’t know how long it was’ or 
whether it was a month or two after the accident before she again 
saw her; that she didn t go in to see her at all while she was confined 
o icr house; that during the three years she saw her going in and 
out of the house, not every day but at different times, and walking 
up and down on her crutches, knew her and talked with her at va¬ 
rious times; that she doesn't know how she came to tell plaintiff 
about having seen the accident, saw her on the way coming from the 
store, asked her how she was getting along, how she was feeling, 
plaintiff said she was getting along all right, and witness then told 
her she had seen everything that happened, and she told witness “to 
come witness for her;' that she had never told her anything before 
that: that it was a clear night, she remembers this; that she didn’t 
go over to see if the plaintiff was hurt, but when she saw Dr. Iseman, 
she went over to the Library; that she was going over to the Library 
to read some books; that she sometimes takes books out of the Li¬ 
brary, but did not on this occasion, they do not allow you to take 
books out on Sundays and she did not take any; remained about half 
an hour, and when she came back plaintiff was gone; that the first 
thing she noticed about the accident was that the plaintiff 
had fallen: that she saw her when she was just about to come 
out, and saw her fall; and when asked, “What was the first 
thing you noticed—when she was getting out, or when she fell?” the 
witness replied. "I saw her fall off*:” that after the car stopped, and 
JUst before she had the other foot out it started; that she saw the 
car stop, saw her getting out. and before she had one foot out the car 
started again; that when the conductor saw her fall, he stopped the 
car and came back to take her name and address; that when the 
car stopped the first time it was right even with the 8th St. block, out 
m the street, on the east side; that she didn’t talk to anybody or tell 
anybody about this thing only her mother, until three years after it 
happened: that she told her mother when she got home; that she 
didn’t hear anv bells ring at all; that she didn't notice at ail how far 
the car ran after the plaintiff fell before it stopped; that the only 
thing she noticed was that the car stopped, plaintiff had one foot 
down, then the car started, and when she was just ready to get off, 
the conductor started again, and then she had one foot^down- that 
when the conductor started up plaintiff was up in the car, inside the 
car and just ready to come out, and before she had one foot down 
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the conductor started again; that when the ear stopped the conductor 
took plamtifl s name and address. 

, examination the witness further testified that she 

told plaintiff Rimut seeing die accident liefore Mr. Newmver first 
came to lier house: tiiat she didn’t know him before tliat time. 

An<l "I 1 iy-cioss examination, tlie witness further testified 
tliat slie had talked with Mr. Newmver about the case everv 
.me she had been down to Ins office, which was about four or five 
times: that .die did,, t know Mr. Quigley as well as Mr. Newmver, 
wit Hie hurl talked with him also. * 

And thereupon the witness Myra S. Isemax being recalled to the 
sun id the following occurred: 

I he Cot nr: Let us see if tiiis record is in the shape in which the 
t omt understands it. | understand the witness to have said that he 
observed when he came up, the train crew standing around the plain- 
. and that the conductor was leaning over her while she win vet 
lying on the ground, with a hook in his hand, and he heard the con¬ 
ductor say something to the plaintiff. Now. I want von to ask him 

«hetl,or he heard her make any reply thereto, lie can answer that 
l>y ves or no. 

\ 'tes^' Nk "' MYER: 1)1,1 • von 1,ef)r Mrs - Wright make any reply? 
Q. "\\ lwt did she say? 

I O which question counsel for the defendant then and there ob¬ 
jected. upon the ground that it would amount merely to a self- 
serwng declaration, and constitute no evidence upon any issue in the 
ca>e. hut the court overruled the said objection, to which ruling of 
the court the defendant, by its counsel, duly objected and excepted, 
and prayed the court to note the said exception upon its minutes 
and the same, at the request of the counsel for the defendant, was 
then and there duly noted on the minutes of the court. 

Whereupon the witness further testifio.l that the plaintiff 
-a"l to the conductor. “You pulled too quick, vou threw me ” 
"‘"'''v.1" <•'»< effect, that was about the sulistance of the conversa- 
■ on pulled too quick, you threw me:” whereupon the de- 
emlant. by ,ts counsel, moved the court to strike out the answer of 
the witness on the ground that it showed the statement to be n « e If- 

tbin,','^ j , :l of lllp ro - Sestae, and to relate to some- 

, 7, h'ch had already happened; which motion the court then 
and there overruled, to winch action of the court the defendant, bv 
s counsel, duly objected and excepted, and prayed the court to note 
he said exception upon its minutes, and the same at the request of 
the counsel for the defendant, was then and there duly noted on the 
minutes of the court. e 

Isa'iki. I.AwiiKM e Strong: Testified that she is Superintendent 
o the \ lsitmg Nurses Society, of 2001 I Street. N. \V.: that two reg¬ 
ular nurses and two substitute nurses have attended plaintiff at her 
home; that witness first visited plaintiff December 8, 1908, and con- 
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tinned until duly, 11)10: that at first plaintiff was in bed for six or 
eiiilit months and after that she was out of bed: that she was quite 
sick and had a great deal of pain and was given medical treatment 
and her limb bathed, bandaged and rubbed. 

Helena Johnstone and Norma Dacke: Testified that they were 
nurses of the same society and attended Mrs. \\ right from December, 
100S until September 1909, and from .July, 1909, until the 
-d end of August. 1910, respectively, at her home on 8th Street; 

that she was in bed and practically helpless in the one limb, 
and later could just get out of bed with the aid of a crutch and as¬ 
sistance: that they attended her at first every day and then three 
times a week: that her condition did not show much improvement 
and she complained greatly of pain. 

Ada. Mathews, (Colored): Testified that she first went to work 
for plaintiff about October 20, 1907, at her home, when she was help¬ 
less in bed: that the day after Christmas plaintiff was carried down 
stairs to a carriage ami went away to friends, returning in about 
three weeks, w hen witness again went to work for her and continued, 
on and off. after that: that witness treated her limb by bathing and 
rubbing, waited on. dressed plaintiff and gave her her meals; that 
plaintiff was unable to stand on her limb and dress herself. 

Dr. I iiomas A. Grover: Testified that he has been a practicing 
physician in the District of Columbia for about twelve years and is a 
specialist in X-ray work, doing that work for the Emergency Hos¬ 
pital that the X-ray plates and two prints therefrom represent redio- 
graphs of plaintiff's two hips, showing the right hip in a normal con¬ 
dition and a complete fracture in the neck of the thigh bone of the 
left hip, shortening the limb, a permanent injury. Said X-ray plates 
and prints were offered and received in evidence without objection. 

Dr. Aurelius R. Siiands: Testified that he had been engaged in 
the practice of the medical profession for twenty-six years; 
-4 that he first saw the plaintiff September 22, 1909. and again 
on October 14. 1910. and November ff, 1910, found her suffer¬ 
ing from disability as the result of a complete fracture of the left 
femur, the long bone that extends from the knee to the hip; that it 
is unquestionably a permanent injury. 

And thereupon the plaintiff closed her case in chief. 

Thereupon the defendant, to maintain the issues upon its part 
mined, gave evidence by the following witnesses, tending to prove 
as follows: 

IIyme E. Wernicke: Testified that he was a clerk for the Penn¬ 
sylvania Railroad, at Philadelphia: that he was living in Washing¬ 
ton during October. 1907. and was on the same car with plaintiff 
at the time of the accident, sitting about four seats from the front 
door, on the north side of the car; that he saw an elderly lady leave 
the car while it was in motion, and did not see her after she got 
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to the door; that his first information that there had been an ac¬ 
cident was when the motorman left his post and got off the car; 
that at the time he oliserved her go <mt of the door the car had not 
stopped: that it made hut one stop at that point. 

On cross examination the witness further testified that there were 
alnmt twenty passengers on the car, he could not say whether any 
of them were on the front platform, the plaintiff went out of the 
front door, and he first noticed her when she was moving out of 
the car: that he did not see anybody in the doorway: that there 
was nothing that attracted hi* attention especially to her. 
except that she was an elderly lady leaving a car when it 
wits moving: that he did not see her step down from the 

car. or after she had left tin* front door: that when the motorman 

got off the car it was standing still: he got off almost a* soon as it 
stopped: that the car was on the near side of Nth St., the customary 
place for it to stop, and was almost there when the plaintiff got 
out of her seat and spilled towards the door: that lie does not re¬ 
member noticing the car slow down as it neared the corner of Nth 
street, nor whether it stopped at Pth or 10th street* that there was 
no incident prior to the actual happening of the accident that at¬ 
tracted his attention to the stopping of the car particularly or to 
the lady as she left the car. that he does not remember even that 
he saw the conductor when he collected his fare: that the first he 

saw of the conductor was when he came to get the witness’ name; 

that from witness’s position in the car he could not see a person 
getting off the front step: that the car did not come to a sudden 
stop, hut it seems to witness that it came to a gradual stop, and he 
heard no exclamation or crying out of any kind. 

And. on re-direct examination, the witness further testified that 
he did not feel any jar of the car when it stopped. 

James II. Daddysman: Testified that he was a chauffeur, em¬ 
ployed by Mr. Ford: that in October 1007 he was a machinist in 
tin* employ of Barber A’ Ross: that, at the time of the accident, he 
was coining from Pth St., waiting for a car. did not see anv 
in sight, and walked along, until he got near Nth St., about 
the west building line, where he stepped off the curb, saw 
this car coming slowly, stopping: that just as it was about to stop, 
just coming to a stop, the old lady fell off; that the car had not 
'topped and started again, but was just coming to a stop; that 
witness was intending to take that car; that the lady was in the 
street when hi* attention was first attracted to her. and the car was 
then standing still: that it was coming across Pth St. when he first 
saw it : that the reason he remembers noticing this car is he wanted 
to catch it: that he saw the car coming to a stop and took his time 
to get over there and catch it: that it only made one stop, and when 
it did stop the lady was on the ground, that it never started but 
once, and that was after everything was over: that two men es¬ 
corted her toward the south, the southeast, a policeman and some 
other gentleman, but lie didn't pav much attention to that; and 
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that she went in a southeasterly direction from the car to the west 
side of cStli St. 

And, on cross-examination, he further testified that he had been 
down town that evening, and had not been on any other car prior 
to that time; that, at 9th St. lie was on the east side; that at 9th 
& New York Avenue the cars do not stop on the east hut on the 
west side of the street; that he had not been standing at 9th St. 
at all, but was walking, walked up 9th St. to K St., and at that 
point looked down New York Avenue to see if a car was coming, 
none being in sight lie walked east on K St.; that he hail 

27 gone a little over the middle of the block when he saw the 
car coming up New York Avenue; that if there had been 

a car coining when he reached 9th St. he would have seen it; that 
when he first saw the car, when he was in the middle of the block, 
it was coming across the 9th St. crossing, and he was then on the 
pavement, but when he saw it coming to a stop he walked over 
toward it and got on the rear end, and the lady fell off the front 
end; that, after the accident, the lady was lying just about at the 
step, and the front of the car had passed her three or four feet; 
that her head was about even with the hack end of the step; that 
he saw the car slacken its speed as it came to that corner; that the 
conductor, the motorman, a policeman and another man went over 
to the plaintiff, and he believes one passenger got off, a man; that 
he doesn’t know exactly what day of the week it was, but he made 
a statement to the Company two or three days after the accident, 
has not seen it since, and from that remembers that it was the 
sixth day of October, 1907; that he did not see the plaintiff on the 
car at all, was not looking at the front and until he went over to 
catch the car, and saw where she fell off; that if she had l>een on the 
front step, he would not have seen her, localise it was dark, dark 
enough so that he did not notice the lady on the front end; that 
he did not witness another accident about the time of this one; 
that he recalls a gentleman calling to see him and inquiring 
whether lie had witnessed an accident on October (>, 1907; 

28 that he told him he was sitting on the north side of the car 
and saw the old lady go out of the rear door, but was talk¬ 
ing about something else, and did not think about that until he 
had gone; was telling him about an accident he saw there, but in 
which had not given his name, had not paid enough attention to 
it; that, when he said lie had not seen another accident around 
this time, he had forgotten about this one, and it was at another 
time. 

And thereupon the following occurred: 

Q. You cannot explain how you were on the car and also on the 
street at the same time witnessing the same accident? 

Mr. Hoover: I object to that statement. There is no statement 
of the witness to that effect to be reconciled in this case. It is the 
statement of counsel and not of the witness. 

Mr. Newmyer: If your Honor please, he has stated- 

The Court: You need not discuss the matter. If your state- 
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ment doe?; not correctly represent wlmt the witness has said, he 
ought to he able to recognize it and correct you. 

Mr. Newmyek: Please read the question. 

The stenographer read the question as follows: 

‘Q. You cannot explain how you were on the car and also on the 
street at the same time witnessing the same accident/ 

Mr. Hoover: 1 object to that question. 


The Co crt: The objection is overruled. If the question 
is different from the statement of the witness, he ought to 
Ik* able to sav that he has not said so. and von can examine 


him in the matter. 


Mr. Hoover: I desire to state the ground of my objection, which 
I think the Court of Ap|>eals says we have to do. unless the objec¬ 
tion shall be no good. The ground of the objection to the question 
is that the question is based upon a false statement of facts. It 
assumes that the witness has testified, that he already has stated 
that he was on the car and on the street at the time he saw this 
same accident. 1 say that ther£ is nothing in the testimony of this 
witness which warrants any such question. Kor that reason we 
object to it.’’ 

Whereupon, the court overruled the said objection of the defend¬ 
ant, and the defendant, by its counsel, then and there requested 
the court to note an exception upon its minutes, and the same, at 
the request of counsel for the defendant, was then and there duly 
noted on the minutes of the court. 

And the witness further testified that that was another accident 
altogether; that he witnessed the accident about which he was testi¬ 
fying on October Oth, when he was on the street, and he doesn’t 
remember just how the other one went on. remembers lie* was sit¬ 
ting in a car and there was something about somebody falling on 
the outside, but he did not pay much attention t<» that: that when 
the gentleman came to see him he thought he was telling him what 
was so, and afterwards it came to witness that they were talking 
about different accidents. 

30 And, on re-direct examination, the witness further testi¬ 

fied that the gentleman referred to in the cross examination 
railed to see him pretty nearly a month before the trial, after he 
had been sub]xenaed as a witness for the defendant: that he would 
not tell witness who he was, he doesn’t remember whether he told 
him the name of the injured person or not. but he would not say 
what side he was on, or anything, or whether he was a lawyer; wit¬ 
ness didn't know just what the visitor did say, but he asked him 
‘‘about this accident and questioned him me all the way through; 
of course I was telling him about something else I had seen at 8th 
and K once before.’’ and the present case did not come to him 
just them: that he thought he was asking about the other one, 
which hap}>ened when he was on the car: that the visitor did not 
tell witness he was of counsel in the case or anything about that, 
said he was just a friend of the lady, witness asked him how he 
got hold of his name, lmt he didn't tell him. said lie happened to 
pick it up some way. 
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And on re-cross examination, the witness further testified that he 

thought the other accident was a long ways after the ease on trial, 

that he doesn’t know what date it was or whether it was a case where 

an old ladv walked ott’ the ear or not. hut he thinks he told the 
•/ 

young man who came to see him that it was. 

And on further re-direct examination the witness identified a slip 
in his own handwriting, containing his name and address, which 
he testified to having handed to the conductor at the time of the 
accident. 


William E. Donaldson: Testified he was a packer by trade, 
employed hv the Government, in the Quartermaster’s Depart- 

31 ment, and was a laborer, in the same Department, in October 
1907; that, at the time of the accident, lie was on the rear end 

of the car, standing between the >tep and the controller box, south 
side; that it was on Sunday: that his attention was first attracted by 
the ringing of the gong, he then looked out and saw the lady step 
down off the car while it was in motion, it kind of turned her around 
and threw her head back eastward and her feet towards the west; 
that when he first saw her she was stepping down on the street and 
the car was then in motion, not stopped; that it went about two and 
a half or three feet further before stopping; that when it stopped 
her head was near about the rear end of the front step and her 
feet towards the west; that the car only made one stop at that point, 
did not stop and start up and then make second stop; that it stopped 
in the usual manner, without any jerk or jar. 

And, on cross-examination, the witness further testified that the 
conductor was right inside the rear door; that there was no special 
reason why he tooK the particular position he occupied at the time 
of the accident, and none why he could not have taken a position 
on the other side of the controller box; that the plaintiff stepped 
off the front end of the car. just had one foot down on the pavement 
when he first saw her; that he can't say exactly it was the left foot 
because of the distance he was away from her; when she stepped 
down and fell, she fell backwards towards the rear of the car. and her 
body was along the line of the body of the car, and her head was not 
anywhere near the head of the car; that witness didn’t get 

32 off the car or down on the rear steps at all; he never moved, 
stood on the platform; that he is positive it was the ringing 

of the gong and not the bell which attracted his attention, the car 
was then almost to a stop; that the gong sounded as if there was 
something happening in front, and he looked out, it rang fast, several 
times; that he never witnessed another accident on a street ear. 
And thereupon the following occurred: 

“Q Mr. Donaldson, do you recall having been interviewed by a 
gentleman concerning this accident, some time in December? A. 
There was a gentleman in my house out there. 

Q. Didn’t you see him? A. Yes, sir. 

Q. Didn’t you tell him that you were on the rear platform, be¬ 
tween the controller box and the brake when the woman got off the 
car? A. There was a gentleman came to my house- 

3—2337a 
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. Mr ,' Ho ? VKR: V - vo " r V',"""' I' lcil '°- '< oi >| >oors (hat these witnesses 

inte^'wed 1?' •' " ,e railroi ' d 00,11 Pany ih this ease have 

>een lntenieued b\ some persons whose identity is beirnr non 

eealetl by counsel. We respectfully submit to the 'Court that if he 

.S desiring to lay the foundation for the purpose of contradicting 

ol these witnesses, the witnesses are entitled to know who the per- 

^“So^d ‘ m ' C ,0 *“ " ,eni - i " ,,1 " le i,lenti '- v ( ' f ">at person should 

Hut ! he .r ,Urt ove r u | ed « h * *«»d objection, and the defendant 
l>\ Its counsel, then and there requested the court to note 
•« an exception on its minutes, and the same, at the request of 

counsel for the defeiulant. was then and there ,1,1 v note 
on the minutes of the court, ‘ a 

And the witness further testified that he did not state to the 
gen Ionian «ho called that he was on the rear platform between the 
con roller box and the brake, but told him he didn’t care to have 
ainthing whatever to say about the case: that lie didn’t sav that he 
"as within three feet of the lady when she got off, and tbit si,,. 
s,mn around and sank to the ground, or anything'like that but 
old him he didn t care to have anything whatever to sav. that he 
had been summoned to court and would tell what he had to s.,v 
when he got there, and he thinks Mr. New,oyer was his caller thm 
he did not sa\ anything at all to the visitor. 

And on re-direct examination, he further testified that he didn’t 
remember the date of the visit, that his visitor first asked -omethiim 
about the case, witness inquired whether he was a lawver from the 
lailroad company and he replied that he was not: that witness then 
inquired whether he was a lawyer for the plaintiff, and he replied 
(hat he was not any lawyer at all. but just a friend of the plaintiff 
and knew her. that he didn’t know how she got hold of witness' 
name, and he inquired if witness knew where anv of the other wit¬ 
nesses lived, and witness inform- ..at there was an officer in the 

,ase who was on duty in that section, and he might find him - that 
witness inquired who the visitor was. but he did not state his name. 

Carl KjELi.itERq: Testified that he was a tailor by trade: that at 

o, !l , r e fi° f . r T'" ,ent he "» s in the front part of the car- 

34 that the first he knew was when someone said a ladv outside 

i- " a '| 1,,rt - * 'at he didn t see her hurt; that the car was then 
standing still: that it did not make more than one stop to witness’ 
knowledge: that ,t did not stop twice, just as i, came to the sttcef 
it stopped, and that was all he knew of it 

T°w' eXai " in 1 ntio V. he further'testified that he sat on the 
south side of the car. that he doesn't remember whether he saw a 
police officer standing in the front doorwav or not: that he didn’t 
see anything unusual in the car at all. except when thev said lie- 

Sut'd- hai ho " "" r he didn’t know anything 

about it. that he was reading a newspaper: that he was not paving 

an\ attention to the stopping of the car. but if it had stopped he cer¬ 
tainly would have known it; that he doesn’t read very interested 
when on the car, just looks at the paper; that he would understand 
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I what he was reading; that he gave his name to the conductor, made 
out a statement, and was subpamaed as a witness; that on the morn¬ 
ing of the day upon which he testified he saw the statement which 
he had signed, but did not talk with anyone concerning the accident; 
that he remembers what he is testifying to independently of what 
he saw on the paper. 

Andrew H. Denham : Testified that he was and is now conductor 
of the car upon which plaintiff had been riding just before the acci¬ 
dent: that he was on the rear platform; that, after the car left 9th 
St., the electric bell signal rang to stop at 8th; that witness was 
standing at the door just about as the car was coming to a stop, 
and as it come t<> a stop he stepped out on the rear platform; just 
as it was about to stop he looked out of the body of the car 
3”) and saw the form of a woman lying on the ground; that the 
car was then standing, he got off the car and went along the 
side of it, and just then an officer and some other gentleman 
had the woman on her feet, and she was standing up when he got 
there; that the car made one stop, it did not stop and, as the lady 
was getting off. start, and then make a second stop, and did not 
make a start until after the lady had been removed from the scene 
of the accident: that the lady was standing by the side of the front of 
the car, standing on her feet when witness reached her; that he 
asked if she was hurt, she said her hip was hurt; he asked if she 
wanted to go to the hospital, and she said no, would rather go home; 
that lie took her name and address, and told her it was necessary 
that he should make a report; that he wrote it down on a little 
witness pad that lie had in bis pocket, and asked the officer to look 
out for her: that he asked her why she did not wait until the car 
stopped, and she said she thought it had stopped; that he did noth¬ 
ing in the way of endeavoring to have her sign a paper, did not ask 
her to do so; that be didn’t come up to her with papers to sign, she 
did not refuse to sign any paper and sav, “No, I will not sign the 
paper here in the dark;” that it is not true that he had written what 
she was to sign, and said to her to sign that she went off before 
the car stopped, that she did not reply “No, I did not, the car had 
stopped:” that he did not say, “Sign that you thought it had 
stopped;” and she did not say. “No, the car had stopped,.” that 
he did not dispute her, and she did not say, “Yes, it had, 
36 yes it had; I am too cautious a person,” and he did not say, 
“You have got to sign it;” that she did not sign her name to 
any paper; that lie did not say to her in a commanding voice, “You 
have got to sign it. you have got to sign it.” and that did not happen 
there: that he saw her walk across the street in a southeasterly di¬ 
rection from the car in company with the officer and some gentle- 
I man: that when the car stopped the front end of it was right at the 
i lamp-post: that there were about forty people on the car at the time 
of the accident, he got the names of as many as he could, but 
I several refused to give their names, claiming that they had not 
seen it. 

And. on cross-examination, he further testified that he thinks 
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lu* look the mimes of people on the street, but does not remember 
how many, that lie remembers asking one or two or more people 
and of one man giving his name, that he wrote it down and then 
went on his ear. that he does not know whether this man was a 
passenger or not. he has not seen him here, that lie does not re- 
tiiemher the number of names he got. that he made a report and 
lett it at the office, that he put down on the paper all that he took 
nnd made the report to the Company, that lie has no idea how 
many names there were, there were several, that is all that lie ean 
say, five. six. seven or eight possibly: that lie was positive he was on 
the tear platform at the time the accident happened, he stepped out 
iu>t before the ear stopped, did not hear anv gong ring the electric 
hell rang somewhere along between Nth and 9th Sts. : that he did not 
anything, did not pull the hell cord, when the electric hell 
i«uig it is not usual to do so; that he does not remember 
about seeing the lady in the ear. did not see her get up from 
her seat and walk onto the platform and step off: that, as a matter 
ot fact lie does not remember whether the ear was moving or stand¬ 
ing still when she Mopped off. she was on her feet when he got to her 
standing about the hack of the front step: that the officer helped 
to raise her while he was walking up there, they picked her straight 
up. just hack of the front step, opposite the body of the car; that 
he wrote her name on the slip, does not think in this case he turned 
tlie slip in. generally tears them up and throws them in the waste- 
•asket after writing the names on the report, does not remember 
whethe!- 1|( ‘ ,,ult 1,1 this ease: that he turns in all of the slips 
with witnesses names tn the Company, and onlv puts the name of 
In' injured party on the report; that he has seen the report since 
ie signed it. it was about six weeks ago, mavbe longer* that he 
* I! nn tife any officer on the ear; that when he got off the car 
alter the accident, it was at its usual stopping place, had not made 
-m\ Midden stop; that he remembers just where the car stopped on 
• 0< * l : j, Mon: that he did not ask the plaintiff to sign a statement 
a.Miig It \\as her fault, and she did not sav that he had pulled too 
l ,n, ck and thrown her; that he did not ask her how the accident 
Mppened. hut simply got off the ear. not having seen the accident 
came up and asked her why she got off before it stopped. 

* n< *. ,° n . 1 ‘°' ,liror t examination, the witness further testifying 
identified the report of this accident, in the motorman’s hand- 
writing, with his own signature upon it. and the names of 
witnesses written in by him; that the report was made the 
mght the accident happened, he handed it in to the clerk in the 
<> i ( c. ami. being asked if. from examination of the report his 
collection l- refreshed as to the number of witnesses he obtained 
the witness replied that his recollection was refreshed that he oh 
tamed the names of nine witnesses. William E. Dona Ison Carl 
kj ell berg. TI. E. A\ ermcke. J. IT. Daddvsman r T \r * 

R Kn,f V r Auerhaeh. T. 0 fl n! OffiJr hS • 

iIim they were the names of all ilio witnesses he n < aide o'.v,';,' 
at the time, and he turned them in to (lie Company. * ' 

-\nd thereupon, upon re-cross examination, he further testified 
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that lie secured all (lie names that were on the report, that if the 
liiotorinan took any lie did not hand them over to him, and the 
motorman and conductor report together. 

And thereupon the witness further testified that when he reached 
the plaintiff after the accident she said that she thought the car had 
stopped. 


Harry K. Miller: 


Testified that he was & is now the motorman 


of the car upon which the plaintiff was riding just prior to the time 
of the accident, that he had been a motorman since June, 1895; 
that, after he left 9th St. he got the electric hell to stop at 8th St., 
and did stop there, that he did not notice plaintiff when she was 
sWpping off, or until she had stepped and fallen; that there was 
something going across in front of the car that drew his at- 


•>9 tention from her; that when he first saw her she was partly 
down in the street, la* was then looking at her, and just 
before that was looking at the object that ran in front of him. a 
cat or a small dog, he doesn’t remember which, and he jiggled the 
motnrmaifs gong a little hit to scare it out of the road, operated it 
with his foot: that he brought the car to a natural stop, the same as 
he would at any other corner, there was no jerk, that the first he 
noticed of her was when he saw her down on the street, lying 
lengthwise of the car with her head right at the rear end of the 
step; that he locked his controller, set the brake, and got down, to 
assist her, hut the officer and another man got there before him; 
that he got off a few seconds after the car stopped, that the car only 
made one stop at that point, and she was then lying in the street, 
that it did not stop, and then start and made a second stop; that she 
was assisted by an officer and some man unknown to witness, down 
-8th St., and walked from the car in a southeasterly direction to the 


west side of 8th St. 


And. upon cross-examination, he further testified that he l>elicved 
there was a man there to got on. but he had not come out into the 
street: that his name was Daddysman. that he did not see him at all 


at that time, he came out <» 
that he did this “because 


If the pavement to get on the car, he knows 
he said so;” that witness did not see him 


there and so far as witness knows he was not there; that there was 


an object going across the track a foot or two in front of the car, 
lmt he could not say just what it was—whether a cat or a dog, 
-19 that he was looking a.t that, and that is when the accident 


happened, she stepped down just at that time; that he saw her 
fall when she was about down on the ground and the car was moving 
then, about three or four feet from the stopping place, it ran about 
four or five feet after she stepped off l>efore it stopped, her head was 
right by the step when it stopped, towards the rear of the front step, 
is positive she was not lying even with the front of the front step; 
that he first saw the policeman when he came out of the car to get 
down and help the woman up. he saw him on the front platform 
before the accident, he said he was there and witness must have seen 
him, he came out after leaving 9th St. and stood behind witness; 
that he doesn't know when he saw him, except from what he told 
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witness, but lie helped to pick lier up; that the car was going very 
slowly, had almost stopped; that he had his right hand on the brake 
and his left hand on the controller, stopping the ear, and had no 
points to stop the car: that lie could not tell just where he was when 
he cut the current off. that he knows lie had no points on the con¬ 
troller. couldn't stop the car if he had; that he locked the controller, 
and got oil the car to assist her. hut the oflicer and some other man 
got there ahead of him. that the ear was going very slowly, had 
almost stopped, when she stepped off; that the car was about stopped, 
and she was really in the street when he first saw her; that he was 
about on time that night, not a little behind time, and there was 
no jerk or jar when the car came to a stop; that they have a regular 
place to stop there, and the regulation b the building line; 
11 that he was standing on the ground with the plaintiff when 
the conductor came up, did not hear him ask her why she 
stepped off before the car stopped, and does not know what the con¬ 
versation was between them. 


Albert Harbin: Testified that he had Urn a policeman on the 
Metropolitan Police Force going on six years, was attached to Num¬ 
ber 2 Precinct in October 1007, was on the front platform of the car 
at the time of the accident, on his way to the station, in uniform; 
that after the ear left 0th St. he stood very close to the gate, over 
next to the gate on the left hand side, near the front of the ear. 
having taken this position after the car crossed 0th St., and was 
standing on the north side of the platform as the car proceeded 
east; that his attention was attracted to the lady only as she came 
out of the door, and started to get off: that the door was closed and 
Ik* supposes she opened it. she came out. it was open when he first 
saw her. and she was then in the act of stepping out the door; he 
was looking around towards the south, and the ear was coining to a 
stop: that she started to get off the car. stepped down, facing towards 
the west, and when she stepped her foot on the ground, she sat right 
down: that the car had not come to a stop, he stepped off and as¬ 
sisted her to her feet; asked if she was hurt, and she said her hip was 
broken. That Ik* carried her home, put her in a chair, and carried 
her. in the chair, up to the second floor front room; that a doctor 
went to her house with him: that she came out of the door 
12 of the car. he had not turned his back to the south, and did 
not have his face towards the Library or the north, but he 
saw her when she was getting off. and the car was then coming to 
a stop, and did come slowly to a stop, and he did not feel any jerk 
or jar: that it made only one stop at that point; that he was there 
when the conductor came up. but paid no attention to the conver¬ 
sation: that he had taken the number of the car. and when the doc¬ 
tor came up she was standing; that the gentleman who went to the 
house with witness came up just about the time witness was raising 
her to her feet; that he stepped off the ear and raised the lady to 
her feet: that the car only made one stop, and when it did stop she 
was on the ground. 

And. on cross-examination, he testified that there were quite a 
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number of posse liters gelling on at 9 th St., and that is why he went 
to the front of the ear, so as to give others his seat ; that there were 
vacant seats inside; that he had heen sitting down in the ear, but 
had not noticed the lady inside; that he had no conversation with 
the inotornian. had seen hint before, just knew him as a niotorman, 
neither spoke to the other when he went out on the platform; that, 
after the accident, he did not take the names of any witnesses, but 
made a report of the accident, only giving the names of the motor- 
man and conductor as witnesses; that the Police Manual requires 
him to report the names of witnesses if he takes any, but he did not 
take any in this case: that the conductor took the names and he 
could have gotten them from the conductor bv calling up the 
43 barn; that he called up the barn and got the addresses of the 
niotorman and conductor, but did not take any of the names 
of the witnesses; that when the lady stepped down on the step pre¬ 
liminary to getting off she took hold of the grab handle on the side 
of the car towards the rail, not the front, but towards the back; that 
he saw hei take hold of it and step down, that the car was moving 
at the time and he made no effort to prevent, her stepping down; that 
she did not pass by him as lie was standing in the doorwav, and he 
did not turn to allow her to pass, and he is positive about this; that 
he is five feet seven inches tall and weighed about 225 pounds at the 
time of the accident; that as she stepped off she fell towards 9th 
Sh, the car passed her and she sat right down, her head at about the 
rear of the front step, and her body alongside of the body of the 
car; that he guesses the car went about a foot or something like that 
after she fell; that when the plaintiff came through the door she 
walked along slowly to the step, stepped right down off the car. 
simply walked right off: that he had simply lifted her up when the 
niotorman and doctor came up; that there may have been people on 
the street as she came through the door and walked off, but lie 
doesn’t remember; that he did not see a cat or a dog run across the 
track in front of the car at that time, might have heard the motor- 
man ring his gong, but was not paying particular attention, and 
was not paying any more attention to the lady than to the motor- 
man; that, when the doctor came up while the lady was still there, 
he does not remember saying the car had stopped, cannot recollect 
it at all. 


44 Ami. on re-direct examination, he further testified that 

after the accident there was nothing which prevented him 
from seeing the witnesses around the car. but he took the number of 
the car so that he would get the conductor’s and motorman’s num¬ 
bers, and then assisted the lady home with the doctor; and. on re¬ 
cross examination, he further testified that he only remained there a 
few minutes before taking her away, doesn’t think the car stopped 
fifteen minutes, or very long, because as soon as she inquired if 
someone would assist her home, the doctor and witness did so. but 
she did not require assistance, as she was able to walk and thev 
walked alongside of her. both of them having hold of her. one on 
each side. 
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George L. Kraft: Testified that he knew nothing whatever of the 
accident, and if he was there at the time it had slipped his mind. 

Fred J. Mkrsheimer: Testified that he was special agent of the de¬ 
fendant; that all accident reports are brought to him in the morning 
following the accident, and he investigates them; that he first saw 
the report of this accident on the morning of October 7, 1907; that, 
of the three witnesses who had not been produced to testify, and who 
were named in the report, he had made every effort to locate A. 
Auerbach and had received an answer that he knew nothing about it, 
but had never l>een able to find MeNay, and that Mrs. F. V. Morgan 
told him die did not know anything about it. And, on cross-exami¬ 
nation. he further testified that he had personally tried to find these 
people*, and some <>f bis investigators had looked for them also. 

45 And thereupon the defendant closed its case. 

And thereupon, both sides having announced their testi¬ 
mony closed, and the foregoing being all the evidence given by 
the respective parties, the plaintiff, by her counsel, requested the 
court to give the following instructions to the jury, and the court 
granted said instructions: 

“1. If the jury believe from the evidence that the plaintiff was 
a passenger on the car in question, and signalled for the car to stop 
at the corner of Nth and K Streets, northwest, as she lias testified, 
and in pursuance of her signal, and of her intention to alight, she 
arose from her seat in the car. and after the car bad stopped, was 
in the act of alighting from the .-top of said car. but before she had 
alighted the car was suddenly and negligently started by the de¬ 
fendant, thereby causing her to fall, to her injury, the verdict 
should be for the plaintiff. ' 

“2. If the jury Indieve that the injury to the plaintiff was sus¬ 
tained without her fault and through the negligence of the defend¬ 
ant or its employees in charge of the car, in starting or causing said 
car to start while the plaintiff was in the act <>f alighting, the de¬ 
fendant company is liable.” 

“3. The jury are instructed as a matter of law that the number 
of witnesses on a side does not necessarily determine or indicate a 
preponderance of evidence on that side, but the jury have a right 
to believe one witness as against a number if the testimony of the 
one witness convinces their minds, considering their re- 
40 spective opportunities for observing what occurred on the 
occasion of the accident, their clearness of recollection and 
accuracy of statement as to what they saw and heard, their apparent 
disposition or indisposition to correctly and impartially detail or 
relate their observation and knowledge of the facts, and give to the 


testimony of each witness its true and just weight.” 

‘‘4. If the jury find for the plaintiff, in estimating the amount 
of her damages they should take into consideration the plaintiff’s 
bodily pain and suffering, if any. occasioned by the injury com¬ 
plained of. sickness resulting from the injury, if any. mental an¬ 
guish endured and suffered by her on account of said injury, if 
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any* her age, health and physical condition before the injury com¬ 
plained of and its effect upon her health and physical condition, 
it any, her expenses, if any, for medical treatment, her loss of time, 
if any, and effect of the injury, if any, upon her ability to attend 
to hei a flairs generally and to pursue her calling and the income 
derived there!ronj; and it the jury find from the evidence that any 
of the injuries are permanent or reasonably likelv to continue in 
the future, the jury should take that fact into consideration and 
a"aid the plaintiff such additional sum as will fairly and justly 
compensate her tor her future physical disabilities, inconvenience, 
suffering, pecuniary loss and expenses (not exceeding ten thou¬ 
sand dollars).” 

And thereupon the defendant, by its counsel, requested the court 
to give and the court did give the following instructions to the 
jury: 

“1. In order to entitle the plaintiff to a verdict the burden 
is upon her to prove by a preponderance of the evidence to 
the satisfaction of the jury that the car stopped for her to alight 
and that, while she was in the act of alighting, the car started and 
thereby threw her to the pavement and injured her, and, unless 
by a preponderance of the evidence the jury shall so find, the ver¬ 
dict should be for the defendant.” 

“2. The jury are further instructed that, if they believe from the 
evidence that while the car upon which plaintiff was riding was 
ftill in motion, plaintiff alighted therefrom, instead of waiting for 
it to come to a stop before so doing; and that thereby plaintiff sus¬ 
tained the injuries complained of, their verdict must be for the de¬ 
fendant.” 

“3. In considering whether the defendant was guilty of negli¬ 
gence as charged in the declaration, it will be improper for the jurv 
to be influenced in any degree by the fact or extent of the injury 
to the plaintiff, or by her condition in life, or by the fact that the 
defendant is a corporation, or the plaintiff a woman.” 

“4. In weighing the evidence and determining the weight to be 
given to the testimony of any witness, the jury are to consider, 
amongst other things, the interest or lack of interest, in the result 
of the suit, and the means of observation of the witnesses and their 
appearance on the stand.” 

Thereupon counsel for the plaintiff and for the defendant ad¬ 
dressed the jury, and during the address of counsel for plain- 
48 tiff, and while one of her counsel was commenting to the 
jury upon the fact that the testimony showed that there 
were forty passengers on the car and that only a very small num¬ 
ber of them had been produced, the following occurred : 

“Mr. Sullivan: We object to the comment made by counsel. 
Our objection is this: Mr. Newmyer is commenting on the fact that 
there were forty passengers on the car, and that we did not bring 
all forty of them here. We submit that is improper conduct in the 
argument, because we are not expected to bring every passenger 
on the car, and no inference can l>e drawn by the jury from that. 

The Court: You may proceed in your own wav. 

4—2337a 
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Mr. Sullivan: We a<k an exception to the refusal to tell the jury 
that that is not a proper matter for consideration. 

The Court: It will he time enough for you to take an exception 
after the Court has so refused. 

Mr. Sullivan: 1 ask your Honor so to instruct the jury, at this 
time. 

The Court: I refuse to do so now, certainly. You may pro¬ 
ceed.” 

And thereupon the defendant, by its counsel, duly objected to 
the refusal of the court to instruct the jury at that time that the 
subject-matter of such comment was not proper for their considera¬ 
tion, and prayed the court to enter an exception to its said ruling 
upon its minutes, and the same, at the request of counsel for the 
defendant, was then and there duly noted on the minutes of the 
court. 

49 And next thereupon the court charged the jury as follows: 

“The most of what I shall say to you, gentlemen, is em¬ 
bodied in certain prayers that 1 have granted at the request of counsel 
on the respective sides. 

In the first place, I desire to say to you that when you retire to 
the jury room there will be handed to you the declaration filed in this 
case, and I do not want you to make the mistake of assuming that it 
is handed to you as an item of evidence, because it is not. I has no 
probative force whatever. It is simply the plaintiffs statement of her 
case, from which you will observe, as you have already learned, 
that this is an action brought by the plaintiff. Laura V. Wright, 
against the defendant, the Washington Railway & Electric Company, 
to recover damages on account of certain physical injuries sustained 
bv her on the 6th day of October, 1907, as the result, as she alleges 
in her declaration, of the negligence of the defendant in suddemy 
and negligently starting its car upon which she was a passenger, and 
while she was in the act of alighting therefrom. 

Now that is the ease in substance, and you will understand, I think 
when I have stated a few propositions of law, that there is nothing 
complicated or mysterious about the issue that you are called upon 
to decide. 

In determining this question of fact, which is solely under your 
control, as the determination of the law is solely under the control 
of the Court, you will be governed by the evidence that has 

50 been submitted to you, and not be influenced by any supposed 
evidence that you imagine there might have'been available 

either on the one side or the other. 

Some comment has been made by counsel in regard to the fact 
that a certain number of witnesses have been brought before vou 
in this case, out of the larger number who were passengers aboard 
the car. That is a matter with which you have nothing to do. Your 
common sense will advise you and satisfy you that it is wholly im¬ 
practicable to require everylnxly who happens to l>e in the neighbor¬ 
hood of an accident to be brought into court to ascertain whether they 
know anything about it or not. Counsel on both sides are supposed 
to have been diligent, as they were bound to be diligent, in the dis- 
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charge of their professional duties, in ascertaining who of the many 
people who were about there, observed what took place, and to bring 
into court such witnesses as they were satisfied would enable the 
jury to reach a proper determination of tlie controversy. 

Now in this case, gentlemen, the burden of proof is on the plaintiff 
to show, by the preponderance of the evidence, that the defendant 
was negligent in the respect set out in her declaration, and that 
such negligence caused the injury of which the plaintiff complains. 
In other words, in the language of one of the prayers I have granted. 

“In order to entitle the plaintiff to a verdict the burden is upon 
her to prove by a preponderance of the evidence to the satisfaction 
of the jury that the car stopjied for her to alight and that, 
*>1 while she was in the act of alighting, the car started and 
thereby threw her to the pavement and injured her, and un¬ 
less by a preponderance of the evidence the jury shall so find, the 
verdict should be for the defendant . 1 

If on the other hand, gentlemen, you find from the evidence that 
the plaintiff was a passenger on the car in question, and signalled for 
the car to stop at the corner of 8th and K Streets, N. W., as she has 
testified, and in pursuance of her signal, and of her intention to 
alight, she arose from her seat in the ear, and after the car had 
stopped was in the act of alighting from the step of said car, but be¬ 
fore she had alighted the car was suddenly and negligently started by 
the defendant, thereby causing her to fall, to her injury, then your 
verdict should be for the plaintiff. 

Or. to put it differently, if you believe from the evidence that the 
injury has been sustained by her without her fault, and through the 
negligence of the defendant or its employees in charge of the car, in 
starting or causing said car to start while the plaintiff was in the act 
of alighting, the defendant company is liable. 

But, as T have alrendv said in substance, if vou believe from the 
evidence that while the car upon which the plaintiff was riding was 
still in motion, plaintiff alighted therefrom, instead of waiting for 
it to come to a stop before so doing, and that thereby plaintiff sus¬ 
tained the injuries complained of, the verdict must be for the de¬ 
fendant; for the simple reason that if. while the plaintiff was 
52 a passenger upon the car. and while it was in the act of slow¬ 
ing down to discharge passengers, she attempted to get off 
before it came to a full stop and was thereby injured, she cannot re¬ 
cover. If. however, after it had come to a full stop for the purpose 
of discharging passengers, and after giving the plaintiff an oppor¬ 
tunity to get off. it suddenly started up again, negligently, resulting 
in this injury, then the defendant is liable. 

Xow that is all there is in this case. You have got to determine it. 
Under what circumstances did she get off the car? If she got off 
while it was in motion, she cannot recover. Tf the car had come to a 
full stop, and while she was getting off the car was suddenly started 
again, throwing her from the car, and she was injured, she is entitled 
to recover. That is the fact that you must determine. 

Now I have already said something about witnesses. I desire fur¬ 
ther to say to you upon that subject, and you are so instructed as a 
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matter of law. that the iiuiiiIkt of witnesses on a si<le does not neces¬ 
sarily determine or indicate a preponderance of evidence on that 
side, hnt the jury have a right to believe one witness as against a 
number, if the testimony of one witness convinces their minds, con¬ 
sidering their respective opportunities for observing what occurred 
on the occasion of the accident, their clearness of recollection and 
accuracy of statement as to what they saw and heard, their apparent 
disposition or indisposition to correctly and impartially detail or re¬ 
late their observation and knowledge of the facts, and give to 
o‘> the testimony of each witness its true and just weight. 

But. gentlemen, when the witnesses have equal opportunity 
to see and observe an accident, and in the judgment of the jury are 
equally credible, then in determining upon which side the weight 
of the evidence preponderates, you have the right, other things being 
equal, to consider whether the greater number of witnesses carries the 
greater weight of proof in your judgment. 

In considering whether the defendant was guilty of negligence as 
charged in the declaration, it will be improper for the jury to be in¬ 
fluenced in any degree by the fact or extent of the injury to the plain¬ 
tiff. or by her condition in life, or by the fact that the defendant is a 
corporation, or the plaintiff a woman. 

In weighing the evidence and determining the weight to be given 
to the testimony of the witness, the jury are to consider, amongst 
other things, their interest or lack of interest in the result of the suit, 
and their means of observation and their appearance on the stand. 

If you should be satisfied from the evidence that the plaintiff 
alighted from the car while it was slowing down for the purpose of 
discharging its passengers, and before it had come to a full stop, and 
was thereby injured, then your verdict will be for the defendant. If 
on the other hand you find from a preponderance of the weight of 
the evidence that after the car had come to a full stop for the pur¬ 
pose of discharging passengers, and while the plaintiff was alight¬ 
ing therefrom after it had so stopped, and while she was in 
o 1 the act of stepping from the car. the car was suddenly started 
and threw her to the ground, and she was thereby injured, 
then it will be your duty to return a verdict for the plaintiff. 

If you should find for the plaintiff, then you will take up the 
question of damages. And upon that point the Court will say to 
you. in the language of one of these prayers that if you find for the 
plaintiff. ‘In estimating the amount of her damages you should take 
into consideration the plaintiff’s bodily pain and suffering, if anv. 
occasioned by the injury complained of. sickness resulting from the 
injury, if any. mental anguish endured and suffered by her on ac¬ 
count of said injury, if any: her age. health and physical condition 
before the injury complained of and its effect upon her health and 
physical condition, if any : her expenses, if any. for medical treat¬ 
ment: her loss of time, if any, and the effect of the injury, if any, 
upon her ability to attend to her affairs generally and to pursue her 
calling and the income derived therefrom:' in other words you will 
have a right to take into consideration her earning capacity before 
she was injured, and to what extent, if at all, it was lessened bv rea- 



LAURA V. WRIGHT. 


son thereof; and if you believe from the evidence that any of the in- 
jinie^ to the plaintiff are permanent or reasonably likelv to continue 
in the future, then you should take that fact into consideration, and 
award the plaintiff such additional sum as will fairly and justlv com¬ 
pensate her for her future physical disabilities, inconvenience, suffer¬ 
ing, pecuniary loss and expense, not exceeding the amount for which 
siie brings this suit. 

^ ° u "lay select some one of your number to act as vour 
oo foreman. 

Mi’- Hoover: One suggestion liefore the jury retires. 

. our Honor stated yesterday that you would call the attention of the 
jui\ to the fact that the caution of the plaintiff under ordinarv cir¬ 
cumstances has no weight in this case. What she did on this‘ocea- 
sion is what they are to determine. 

1 lie Court: I am glad you called mv attention to it. It had 
escaped me. 

T here was some testimony in the case, as you will recall, that the 
plaintiff in talking with the conductor said she used the word *ca.u- 
tious. She said she was always cautious. The question that arose 
at the moment was whether she was referring to a habit of hers or 
simply using the word in this conversation. T simply want to say 
to you that you have nothing whatever to do with the plaintiff’s habit 
of caution. No .matter how cautious she may be as a matter of habit, 
you have nothing whatever to do with that. The question of 
whether die was properly cautious on this occasion, whether she did 
what a person of ordinarv prudence and judgment would have done 
under the circumstances, is the question for you to determine.” 

And thereupon, the case being given to the jury, a verdict w T as ren- 
deied for the plaintiff in the sum of $4.>00. and, after a motion for a 
new trial made by the defendant within the time prescribed by the 
rules of court had been considered and overruled, judgment ujxm 
the said verdict was entered according to the tenor thereof. 
f) b He it further remembered that the foregoing comprises 

the substance of all of the testimony given and all of the pro¬ 
ceedings had in the trial of the said cause and that each of the several 
and separate exceptions taken by counsel for the defendant to the 
rulings of the court in the course of the trial of the said cause, as 
hereinbefore set out. were so taken by counsel for the defendant then 
and there before the jury retired, separately and severally, and said 
exceptions were then and there separately and severally duly noted 
upon the minutes of the justice presiding at the trial, and counsel 
for the defendant then and there prayed the court to sign this bill of 
exceptions, to have the same force and effect as if each of the said ex¬ 
ceptions had been separately and severally set forth in a separate bill 
of exceptions, and at the request of counsel for the defendant the 
same is accordingly signed and sealed and made a part of the record 
in this cause now for then, this 12th day of July, A. D. 1911. 

TIIOS. II. ANDERSON, Justice . 






30 WASHINGTON RAILWAY A ELECTRIC CO. VS. LAURA V. WRIGHT. 

Designation for Record. 

Filed July 20, 1911. 


Now come the plaintiffs and defendant, and designate for the 
I lanscnpt of Record to l>e prepared for filiii- in the Court of Api>eals 
in tlie above entitled cause the following: 

1- Amended declaration, filed October 28, 1910. 
iu -• Bleas to amended declaration, filed November 2. 1910. 

• >. Joinder of Issue, filed November 14. 1910. 

I. Mem. of verdict entered January 11. 1911. 

Motion for new trial, filed January 13, 1911. (Request of 
plaintiff.) * 1 

0. Judgment and apjK?aI noted. Filtered January 27. 1911. 
t . Mem. of appeal bond approved February 20. 1911. 

8. Rill of exceptions submitted May 31. 1911. 

9. Order making bill of exceptions of record. Julv 12 1911 

10. Rill of exceptions. 

II. Mem. that time for filing and settling bill of exceptions and 
filing transcript of record in Court of Appeals — dulv extended from 
lime to time. 

12. This designation. A. L. NEWMYER, 

R. J. QUIGLEY, 

N., 

Attorne >18 for Plaintiff. 
GEO. P. IIOOYER, 
w. c. SULLIVAN, 

.1 ttornegs for Defendant . 

Supreme Court of the District of Columbia. 

1 n i ted States of America, 

District of Columbia, .<ts: 

^ I. John K. doling. Clerk of the Supreme Court of the District of 
( olumbia, hereby certify the foregoing pages numbered from 1 to 
o<. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. .">0300 at law. wherein 
Laura V. Wright is Plaintiff and Washington Railway & Electric 
Company, a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof. I hereunto subscril>e my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of August. 1911. 

[Seal Supreme Court of the District of Columbia.] 

•T. R. YOUNG. Clerk . 

By FRED. C. O'CONNELL, A*ft Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2337. Washington Railway & Electric Company, appellant, vs. 
Laura V. Wright. Court of Appeals, District of Columbia. Filed 
Aug. 18, 1911. Henry W. Hodges, clerk. 
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3ht tb? ffimirt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 

No. 2337. 

WASHINGTON RAILWAY ANI) ELECTRIC COM¬ 
PANY, APPELLANT, 

vs. 

LAURA V. WRIGHT, APPELLEE. 

BRIEF FOR APPELLANT. 

Statement of the Case. 

The appellee was injured on October 6, 1907, while 
attempting to alight from a car of the appellant at the 
intersection of Eighth and K streets northwest. She 
brought suit against the appellant to recover damages 
on account of the injury thereby sustained, and a verdict 
in her favor was duly entered for the sum of $4,500, 
followed by judgment thereon. 

The testimony of the plaintiff was to the effect that 
the car was perfectly still when she attempted to get off; 
that she stepped down with her right foot first and her 
left foot next, holding to the upright bar at the front of 
the car with her right hand, and before she got her right 
foot all the way down, just as she let go, the car moved 
with a jerk, throwing her with terrific force on her hip 
(Rec., p. 6). 

« 844 — 1 



The appellee s statement of the occurrence was sup¬ 
ported by the more or less contradictory testimony of 
Sarah George, who was seven years of age at the time of 
the accident, and testified that she did not mention it to 
the plaintiff until three years later (Kec., pp. 10-12); and, 
also, to some* extent, by I)r. Myra Iseman, who did not 
see the accident, but testified solely to what transpired 
after the accident, and the admission ot whose testimony 
constitutes one of the exceptions (dec., pp. 8-10, 12). 

The only other testimony offered by the plaintiff related 
to her injuries, which consisted of a permanent injury, a 
complete fracture of the left femur, the long bone ex¬ 
tending from the knee to the hip (Hec., pp. 12-13). 

The evidence tended to show that the accident hap¬ 
pened about 7 o'clock in the evening, which, of course, 
closely approached the hour of complete darkness. 

The evidence offered bv the appellant consisted of the 
testimony of five witnesses, in addition to the motorman 
and conductor, to the effect that the appellee stepped 
or fell from the car just before* it made a complete stop 
at the point ot the accident, and that it made but one 
stop at that place and time (Kec., pp. 13-24). 

In the course of the appellee’s testimony, she stated 
that the car stopped, she got up, looked out of the rear, 
was undecided which way she would get out, and went 
out to the front; that she stepped out to the south side 
of the car, stood to make sure the car was perfectly still, 
was positive it was perfectly still when she started, and 
when she started down went cautiously, because she had 
always been very careful, to which statement the appel¬ 
lant objected, and moved the court to strike out the 
said statement, which motion the court overruled on the 
ground that it was made as a mere incidental remark, and 
the refusal to grant such motion constitutes the first 
exception (Kec., p. 6). 


The appellant, in testifying as to an alleged conversa¬ 
tion between the conductor and herself, stated that she 
had said to the conductor that the car had stopped, “I 
am too cautious a person,” to which statement the ap¬ 
pellant objected and moved the court to strike out the 
said statement, which motion the court overruled, on 
the ground that, being a part ot tin* conversation, it 
could not be excluded, but the whole of the conversa¬ 
tion must be admitted, even though it might not have 
been proper as an independent statement, and this rul¬ 
ing of the court constitutes the second exception (Rec., 
PP- h-7), and the appellant thereupon requested the 
court to instruct the jury that they should not consider 
the appellee’s statement made to the conductor at that 
time as evidence in the case, but the court declined to 
give such instruction at that time, saying that “it would 
constitute error it the court should stop and say that 
to the jury in the midst of a case,” and the ruling of the 
court in ret using to grant the said request constitutes 
the third exception (Rec., p. 7). 

Thereafter, in the course of his charge to the jury, the 
learned trial justice said: 

I here was some testimony in the case, as you 
will recall, that the plaintiff in talking with the 
conductor said she used the word ‘cautious.’ She 
said she was always cautious. The question that 
arose at the moment was whether she was referring 
to a habit of hers or simply using the word in 
this conversation. I simply want to say to you 
that you have nothing whatever to do with the 
plaintiff's habit of caution. No matter how cau¬ 
tious she may be as a matter of habit, you have 
nothing whatever to do with that. The question of 
whethershe was properly cautious on this occasion, 
whether she did what a person of ordinary pru¬ 
dence and judgment would have done under the 
circumstances, is the question for you to deter¬ 
mine” (Rec., p. 29). 
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Dr. Myra S. Iseman, a witness for the appellee, testi¬ 
fied that when he arrived at the scene of the accident, 
the conductor was standing with his hook in his hand 
bending over looking at the appellee, that the appellee 
said something and the conductor said something 
in reply, and the witness thought the conductor 
was speaking to the appellee, but he did not under¬ 
stand just what the conductor said (Kec., pp. *-<)), 
and he was then asked what the appellee said to the 
conductor, and was permitted, over the appellant’s 
objection on the ground that any such statement would 
amount merely to a self-serving declaration and con¬ 
stitute no evidence upon any issue in the case, to testify 
that the appellee said to the conductor, “you pulled too 
quick, you threw me," or words to that effect; and the 
appellant moved the court to strikeout the answer of 
the witness on the ground that it showed the statement 
to he a self-serving declaration, not a part of the res 
gesta and related to something which had already hap¬ 
pened, which motion the court overruled; and the 
action of the court in permitting the witness to testify 
as to such statement, and in overruling the motion to 
strike out the answer of the witness constitutes the 
fourth and fifth exceptions (Ilec., p. 12). 

Assignments of Error. 

I. The court erred in refusing to sustain the appel¬ 
lant s objection to the appellee’s statements that she had 
always been very careful. 

II. The court erred in refusing to strike out the 

appellees statement that she had alwavs been very 
careful. 

III. The court erred in ruling that the appellee’s state¬ 
ment that she had always been very careful was admissi¬ 
ble in evidence as a mere incidental remark. 
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IV. The court erred in ruling that the appellee’s state¬ 
ment that she had always been very careful was a mere 
incidental remark. 

\ . The court erred in refusing to sustain the appel¬ 
lant’s objection to the appellee’s statement that she was 
‘‘too cautious a person.” 

\ I. The court erred in refusing to grant the appel¬ 
lant’s motion to strike out the appellee’s statement that 
she was “too cautious a person.” 

VII. The court erred in holding that the appellee’s 
statement that she was too cautious a person was admis¬ 
sible in evidence as part of the conversation in which 
the statement was alleged to have been made. 

VIII. The court erred in declining to instruct the jury 
that they should not consider the appellee’s alleged 
statement that she was too cautious a person as evidence 
in the case 

IX. The court erred in permitting the witness, Myra 
S. Iseman, to testify that the appellee stated to the con¬ 
ductor, “You pulled too quick, you threw 7 me.” 

X. The court erred in refusing to grant the appellant’s 
motion to strike out the statement of the witness, Myra 
S. Iseman, that the appellee said to the conductor, “You 
pulled too quick, you threw 7 me.” 

Points and Authorities. 

I. Habit or custom ot care and caution are inadmis¬ 
sible to prove care or caution or the want thereof on a 
particular occasion. 

II. Habit or custom of care and caution, in a negli¬ 
gent case, injected into the record in any guise or form, 
can never be considered mere incidental remarks. 






III. 11 a I > i t s o! rare and caution can not ho made com¬ 
petent evidence by being injected into the record, in a 
negligence case, as part of an alleged conversation by 
the party offering the conversation. 

I\. I he rule that the whole of a conversation must 
be admitted, il any ot it is, does not so apply as to per¬ 
mit the party offering the conversation to inject any and 
all kinds of evidence into the record as part of the 
conversation. 

\. It part of a conversation is admitted, which does 
not constitute competent evidence, it is the duty of the 
court to instruct the jury that the incompetent part of 
tlie conversation is not evidence in the case. 

VI. rile alleged statement of the appellee to the con¬ 
ductor was not competent as part of the res (fester, but 
was a self-serving declaration and a narrative of a passed 
transaction. 


Hie first eight assignments of error, which are covered 
by the first five Points of Law, relate entirely to the 
exceptions, dealing with the statement of the ap¬ 
pellee (Kec., p. b) that when she started down from the 
step of the car she went cautiously, because she had 
always been very careful, and with her further statement 
(Kec., pp. 0-7) that she had said to the conductor, in 
the course ot an alleged conversation with him, that she 
was too cautious a person. 

I hat habits or customs of caution or care, or the ab¬ 
sence thereof, are incompetent to prove either the exer¬ 
cise of or the failure to exercise due care in a given case, 
or on a particular occasion, is too well founded on prin¬ 
ciple and established by authority to admit of question. 

“ Kvidenee that the plaintiff was commonly a 
careful and skillful driver is not admissible to 
show that when the accident occurred he was in 



the exercise ot due care. The principle is, that the 
question whether a person was at a given time in 
the exercise of due care is to be resolved upon 
evidence of what took place at the time, and not 
upon evidence of the general character he may 
sustain.” 

6 Thompson on Negligence, sec. 7854. 

Persons sometimes lail to exercise ordinary 
care, although as a rule very careful, and for this 
reason proof that one is generally prudent and 
cautious has no necessary tendency to show that 
on a particular occasion he was not negligent. 
Besides, the practice of establishing the quality 
of one’s act in a given instance by his conduct at 
other times, or by his general line of conduct, 
would have the inevitable tendency to create 
collateral issues. When, therefore, the complaint 
does not charge incompetency, but simply alleges 
that an employee acted carelessly on a given oc¬ 
casion, the proof should be confined to his acts 
on that occasion, and should not embrace an 
inquiry concerning his conduct on other occa¬ 
sions, or his general conduct, which is a subject 
in nowise involved in the issue. (Citations.)” 

Thayer, J., in Harriman vs. Car Co., 85 Fed., 
353. 

‘‘There was no error in ruling out plaintiff’s 
answer that he got on the pilot very cautiously. 
A witness may state facts but not his own conclu¬ 
sion from those facts. This was a conclusion of 
the witness, and was the very question which the 
jury was to decide, whether he had got upon the 
pilot cautiously or carelessly. It was the same as 
if he had said that he was not negligent in going 
upon the pilot. He might have stated whether he 
attempted to mount hurriedly or slowly; how far 
he was from the engine when he raised his foot to 
make the attempt; where he placed his foot, and 


■ill things ol that sort, leaving the jurv to siv 
IrTarS^* 8 <lone cautiously 

Mayfiehi rs. R. R. Co., S7 Ga„ 374. 

>See, also— 

Thompson rs. Bowie. 4 Wall 4tn 

Railway Company rs. McClish, 115 Fed., 268 
McDonald rs. Savoy, 110 Mass., 49. 

W hitney rs. Gross et ah, 140 Mass., 232. 

^dams rs. Railway Company, 93 Iowa, 565. 

Chase rs Railroad Company, 77 Me., 62. 

mith s Admn x rs. Middleton, 112 Ky, 588. 

I'.rb rs. Fropritz, 59 Kans., 264. 

Strawboard Co. rs. Smith, 94 Md„ 19 . 

Rppendorf rs. Railroad Co., 69 N. Y., 1!15 

^ bar 'hstingnishing il' S fhe'^enTraT'^1^’‘the"tesTi! 

.»d j .h n o°uw u ^ r i::ntz°e n r clea,ly i,iadniissibie 

I he court below ruled that such a distinction existed 
and upon that distinction admitted the testimony 
hold.ng that the appellee’s statement that she went’ 
cautiously because she had always been very careful was 
admissible because it was made as a mere incidental re- 
maik and that her statement in the alleged conversation 
«.th the conductor that she was too cautious a person 

. com l , * >,ent because one part of the conversation 
could not be excluded without excluding all of it L 

even though the statement might not have been proper 
as an independent one. " oper 

Considering these propositions in the inverse order of 
the,, statement, ,t ,s respectfully submitted, in the first 
Place, that the rule that the whole of a conversation 
must be admitted or the whole of it excluded ha S no 
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application here, because the rule only means that where 
one party has put in evidence part of a conversation, 
the other party can not be denied the right to introduce 
all other competent, material, and relevant portions of 
it which have a tendency to modify, qualify, or ex¬ 
plain it, or to reflect or throw light upon its meaning; 
and, in the second place, because the rule stated does 
not exist in the broad terms in which it was applied by 
the learned trial justice, for when a part of a conversa¬ 
tion has been introduced by one of the parties to a 
cause, the other party is limited in his offer to only such 
other portions of the conversation as are material, perti¬ 
nent, relevant, and competent. He is never allowed to 
have the door thrown wide, and inject into the case in¬ 
competent statements made in alleged conversations. 
Surely, then, the party originally tendering the conver¬ 
sation, or a part of it, can not be accorded the privilege 
of introducing in this way his own self-serving declara¬ 
tions made in the absence of the other party, not under 
the sanction of an oath, and untested by cross-examina¬ 
tion. 

“The rule only requires that what is in favor of 
the party making the admissions should be fairly 
and liberally considered and weighed with the 
other evidence. . . . Although it is a familiar 
principle that when a part of a conversation or 
admission is introduced, the other party may 
prove the rest of such statement, yet the rule is 
limited to such statements as would in any way 
qualify or explain the part first given.” 

Jones on Evidence, sec. 293. 

“Distinct and independent statements, in no 
way connected with the statement given indirect 
examination, and which in no way tend to qualify 
or explain such statement, can not be called out 
on cross-examination, although forming part of 
the same conversation.” 

Jones on Evidence, secs. 822, 873. 



oi the party against whom tlie admission is 
offered, it used to be said that he may, by wav of 
explanation, put in the whole ot the specified con¬ 
versation or other oral statement, or writing, or 
answer in chancery, provided only that it dealt 
with the same subject. Hut this broad allowance 
has been repudiated in England and in some other 
jurisdictions, and it is now better said that the 
party wishing to explain may put in only so much 
as is necessary tor his purpose, i. e., to qualify or 
explain the portion put in against him.” 

1 (ireenleat on Evidence, sec. 201. 

“(The rule about the whole being admissible) 
must obviously mean that the additional conver¬ 
sation called tor should be relevant to the matter 
in issue. All evidence is received under that quali¬ 
fication; and, it not so restrained, might operate 
as a waste of time. Other subjects might be intro¬ 
duced having no connection with the subject- 
matter ot the suit. Hut we apprehend the rule 
must be still further restrained and that even 
though tlie additional matter called for may re¬ 
spect the subject-matter of the suit, and make in 
favor of the party whose declaration is in ques¬ 
tion, it is not, therefore, always to be received. 

I he object of the rule is to prevent his being 
misunderstood in the particular matter to which 
he spoke; and hence it is well settled that, to 
warrant that part ol the conversation which 
makes for him. it must relate to what his antago¬ 
nist has called tor by questions on his side, or by 
his course of examination. (Citation.)” 

Carey vs. Nicholson, 24 Wend., 350, 351. 

Parts ot a conversation, having no reference 
whatever to the issue on trial, are not admissible 
under the rule that a party is entitled to the en¬ 
tire conversation. The rule means only that he is 
entitled to the entire conversation bearing upon 
the subject in controversy. Ten subjects may be 
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talked about in one conversation. When one of 
the ten is the subject of litigation, it is not com¬ 
petent to put in evidence the conversation about 
the other nine.” 

Atherton cs. DeFreeze, 129 Mich.,364. 

“The law never intends that a party may make 
evidence for himself, from his own declarations, 
but merely, that the meaning of a conversation 
shall not be perverted, bv proof of a part of it 
only.” 

Stewart cs. Sherman, 5 Conn., 244, 246. 

“It is plain that there must be some limitation 
of the right of the party whose statement or ad¬ 
mission, forming part of a conversation, has been 
given in evidence against him to prove further or 
other statements or declarations made by him at 
the same time or as part of the same conversation, 
otherwise the court and the jury might be com¬ 
pelled to listen to a long story about matters not 
at all connected with any matter or thing in contro¬ 
versy between the parties. No one will say that a 
party whose statement has been given in evidence 
against him by his opponent, has a right to prove 
all that he said at the same time or in the same 
conversation, solely because such further or 
other statements were made at the same time, or 
in the same conversation. . . . These cases 

merely decide that when the plaintiff avails him¬ 
self of a statement or admission of the defendant 
to charge him, the defendant may avail himself of 
any statement made by him at the same time 
tending to destroy or modify the use which the 
plaintiff might otherwise make of the admission 
or statement as called out by him.” Rouse vs. 
Whited, 24 N. Y., 170;Starin vs. People, 45 N. Y., 
333. 

“The people were not entitled to introduce 
material and damaging declarations of Hardacre, 
which had no relation to the previous evidence, 



upon the claim that it was a part of the same 
conversation. \\ hen a statement forming part of 
a conversation is given in evidence by one party, 
whatever was said in tlie same conversation, tend¬ 
ing to explain or qualify that statement, may be 
given m evidence by the other, but the latter can 
not give in evidence distinct and independent 
statements in the same conversation in no way 
connected with the statement proved bv his ad¬ 
versary, on the ground that he had opened the 
subject by his examination. (Citation.)” 

People vs. Beach, 87 N. V., 508, 512. 

1 he sunogate properly ruled that only such 
parts of the testimony as tended to explain such 
portions as were offered in evidence by the con¬ 
testant, were admissible in her (the executrix) 
behalf, and that the tact that a part was offered 
by the contestant, did not open the door for the 
admission of the whole of the testimony.” Matter 
of Chamberlain, HON. V., 890; Taft‘s. Little 
178 N. Y., 127. 

“The evidence is admitted to render that intro¬ 
duced by the other side intelligible, and to 
prevent a party from being prejudiced by an ex¬ 
tract which would be misunderstood unless the 
context were supplied. (Citations.)” 

Whitman vs. Morey, 68 X. H., 448. 

“The prevailing rule is, as we think, that every 
party may read such parts of a deposition as are 
relevant and relate to any distinct transaction, 
and that the other party may introduce such 
other portions as relate to the same subject and 
tend to explain that which has been read. (Cita¬ 
tions.) The court was evidently wrong in holding 
that the entire deposition must be offered ” 
Wunderlich et al. vs. Ins. Co. et al., 104 Wise 
882, 385; Schaser vs. State, 36 Wise., 429. 

“The court below rightfully refused to permit 
the defendant to call out from the States 
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witness, J. T. Smith, on cross-examination by de¬ 
fendant, all that was said by the witness and 
defendant at the time of the conversation about 
which the witness testified. If said conversation 
had been called out by the State, the defendant 
would have been entitled to all that was said at 
the same time on the same subject; but as the 
witness had spoken of said conversation on de¬ 
fendant’s cross-examination, he could not, thereby, 
make all that was said evidence in his own be¬ 
half. The rule is, if the State examines a witness 
as to a conversation of the defendant, then the 
defendant may insist upon having the whole con¬ 
versation disclosed for the consideration of the 
jury. This is necessary, that the true meaning and 
import of the conversation may be rightly under¬ 
stood. (Citation.)’’ 

Addison vs. State, 48 Ala., 478. 

“It was not admissible for the prosecution to 
claim that, because a part of the hearsay story ot 
the witness had been told, the rest must be ad¬ 
mitted. It was no more admissible on the redirect 
examination than it would have been originally 
in chief. It stands upon the same ground in the one 
case as in the other.’’ 

Wagner vs. People, 30 Mich., 384. 

See, also— 

McCracken vs. West et al., 17 Ohio, 16. 

Grattan vs. Life Insurance Co., 92 N. Y., 274. 

Coming now to consider the exception to the refusal 
of the court to strike out the statement ot the plaintiff 
that when she started down from the car she went cau¬ 
tiously, because she had always been verycaretul, which 
ruling was based upon the ground that the statement 
was made as a mere incidental remark, it is respectfully 
submitted that the motion to strike out should have 
been granted. As we have already seen upon the question 



whether the plaintiff held aKvays been careful, or whether 
in her opinion she went cautiously at that time, it was 
not competent tor her or any one else to testify, not only 
because her habit or custom in that regard was wholly 
irrelevant, but tor the further reason that whether she 
did or did not act cautiously was the very fact for the jury 
to decide. Her testimony relative thereto was an inva¬ 
sion of the province of the jury, and consisted merely 
of her conclusion in the premises, rather than a state¬ 
ment of facts from which the jury could itself draw 
their own conclusion. Not only so, but we respectfully 
submit that the ground upon which the court admitted 
this testimony is wholly indefensible. I here is no rule 
of law which permits a witness to inject into a case in¬ 
competent or irrelevant matter by stating it “as a mere 
incidental remark.” Were such the law, the result would 
be to destroy the rules ot evidence completely in favor 
of shrewd, clever, and over-intelligent witnesses, and 
subvert them into rules of form rather than sub¬ 
stance, by substituting as the test ot admissibility the 
ingenuity of the witness in so phrasing his testimony as 
to **ay what he wishes in an incidental form. But we 
submit, further, that no remark,statement, or testimony 
of the witness, in whatever guise it may be clothed, 
or howsoever it may be phrased, which deals directly 
with the very <|uestion the jury is to pass upon, and 
constitutes the very crux of the case, can be considered 
as an incidental remark. Were such a rule as that an¬ 
nounced b\ the trial court in this connection known to 
the law, it would surely look through the “incidental” 
torm oi this “remark,” appraise it at its true worth, 
strike the vice of the ruling complained of at the very 
root and withdaw it from the consideration of the 
jury. 

It being well settled, then, that it 


was incompetent 




for the appellee to testify to her own conclusion as to 
whether she did or did not go cautiously in stepping 
down from the car; that her habit of care or of the want 
of it was likewise incompetent and improperly admitted 
to the consideration of the jury; that the rule of law 
that when part of a conversation is admitted all of it 
must be received does not justify the party offering the 
part of the conversation, under cover of this rule, to put 
in evidence other parts of it which are in themselves in¬ 
competent and irrelevant, but it only relates to the ad¬ 
mission in favor of the other party of other parts of the 
same conversation which tend to quality, explain, or 
elucidate the parts already put in evidence, and that it 
was, therefore, clearly improper to allow the appellee, 
under the protection of the whole conversation rule, and 
by an extension of that rule beyond all reasonable 
limits, to testify, in reciting an alleged conversation 
with the conductor, as to statements claimed to have 
been made to him by her, concerning her habit ot cau¬ 
tion and care. It only remains, on this branch of the 
case, to consider whether the errors thus committed by 
the trial court were cured by the subsequent pro¬ 
ceedings. 

With respect to the error concerning the alleged con¬ 
versation, it is to be noted that the appellant, in the first 
place, moved the court to strike out the statement 
alluded to, which motion was overruled and an exception 
noted; and that the appellant then requested the court 
to instruct the jury that they should not consider such 
statement as evidence in the case, which request the 
court overruled, and an exception was noted to the 
refusal of the court at that time to give such instruction 
to the jury. 

The court, evidently entertaining misgivings as to the 
correctness of the ruling and being desirous ot curing 



the error thus committed, in the course of his charge to 
the jury, said: 

There was some testimony in the case, as you 
will recall, that the plaintiff in talking with ‘the 
conductor said she used the word ‘cautious.’ She 
said she was always cautious. The question that 
arose at the moment was whether she was referring 
to a habit of hers, or simply using the word in 
this conversation. I simply want to say to you 
that you have nothing whatever to do with the 
plaintiff’s habit of caution. No matter how cau¬ 
tious she may be as a matter of habit, vou have 
nothing whatever to do with that. The question 
whether she was properly cautious on this oc¬ 
casion, whether she did what a person of ordinary" 
prudence and judgment would have done under 
the circumstances, is the question for vou to 
determine” (Rec., p. 29). 

Testing this language bv the principles of law which 
have been announced from time to time by the courts, 
as to the nature of the instruction which must be given 
in order to correct an error in the admission of evidence, 
this instruction would seem to be clearly and wholly 
insufficient. In any event, it relates exclusively to the 
exceptions taken to the admission of. and refusal to 
strike out and instruct upon, the statement made by the 
appellee in the course of the alleged conversation, as to 
her custom or habit. It has nothing whatever to do with 
the statement admitted by the court “as a mere inci¬ 
dental remark,” to the effect that she went cautiously 
when she started down from the car, and, consequently, 
whatever view may be entertained of the sufficiency of 
this instruction upon the testimony to which it was 
directed, it clearly does not cure the error in admitting 
the supposed incidental remark. 

In Waldron rs. Waldron, 156 U. S.. 361,38a, which whs 
an action for alienation of affections, the record of a 
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divorce proceeding in which the plaintiff in the case then 
at bar had also been the plaintiff, was offered in evidence 
for the general purposes of the case, its admission was ob¬ 
jected to by the defense on the ground that it was res 
inter alios , and that the plaintiff could not make proof 
for herself by offering her own petition as evidence in 
her favor, and the record was admitted, to prove the 
fact of the divorce alone, the court repeatedly declaring 
that it could only be used for that one purpose, and that 
the averments in the petition and other matters reflect¬ 
ing on the defendant were not to be disclosed or read 
to the jury. The State statute was also admitted over 
objection, its introduction being expressly limited by the 
court to the purpose of showing the law under which the 
divorce had been granted. In the closing argument to 
the jury plaintiff’s counsel used these instruments of 
evidence for the general purposes of their case, repeated 
to the jury some of the averments in the petition which 
assailed plaintiff’s character, and put those allegations in 
juxtaposition with the State statute and the testimony 
of certain witnesses, in order to produce the impression 
upon the minds of the jury that the decree of divorce 
had been granted for adultery. In its final charge to the 
jury the court, among other things, said: 

“ The allegations contained in the bill of com¬ 
plaint in that case against Mrs. A. S. Alexander, 
the present defendant, are not evidence in this 
case and were excluded by the court. . . . Nor 
should the jury assume or infer from anything in 
evidence in this case that the judgment of divorce 
was granted upon the ground of adultery, as that 
is not one of the grounds alleged in the bill of 
complaint, nor upon any ground of—for any of 
the causes having reference to the conduct of the 
defendant in this case. Such an inference has been 
sought to be drawn by counsel from the proceed¬ 
ings in that case, but it is an inference not war¬ 
ranted by the record in evidence and unfair 

ten i—2 
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towards the defendant. The jury will try this case 
upon the evidence produced upon this trial, and 
not assume or infer that other evidence might 
have been produced here or was produced in 
some other case in which the defendant was not 
a party.’’ 

The court, reversing the judgment in favor of the 
plaintiff, said: 

“Undoubtedly it is not only a right but the 
duty of a court to correct an error arising from 
the erroneous admission of evidence when the 
error is discovered, and when such correction is 
made it is equally clear that, as a general rule, 
the cause of reversal is thereby removed. (Cita¬ 
tions.) There is an exception, however, to this 
general rule, by virtue of which the curative effect 
of the correction, in any particular instance, de¬ 
pends upon whether or not. considering the whole 
case and its particular circumstances, the error 
committed appears to have been of so serious a 
nature that it must have affected the minds of 
the jury despite tin* correction of the court. . . . 
The case here, we think, comes within the excep¬ 
tion. . . . The case in its entire aspect was 

seemingly conducted in such a manner as to ren¬ 
der the illegal use of evidence possible and to 
cause the harmful consequences arising therefrom 
to permeate the whole record and render the 
verdict erroneous.’' 

In (las Light Co. rs. Lansden, 172 U. S., 584, 550, et 
seq., an action of libel, plaintiff had testified as to the 
capital stock of the defendant, and was asked as to the 
dividends that had been paid upon that stock. This 
question was objected to, whereupon counsel for plaintiff 
stated he was seeking to show only the earning capacity 
of the defendant, and the court admitted the question 
on the ground that the plaintiff had the right to show 
the volume of the property of the defendant. Plaintiff 
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answered the question that the defendant had paid the 
last two regular dividends of 10 per cent, and the court 
then said to counsel: 

“That the admission of the fact that the com¬ 
pany was able to respond in damages amounted 
to nothing; that the object of the evidence was 
to furnish the jury a basis upon which they might 
calculate exemplary damages if they were entitled 
to exemplary damages, as is claimed. If the jury 
were going to give exemplary damages they might 
give much larger damages against a very wealthy 
person than they would against a person of ordi¬ 
nary circumstances.” 

Detailed testimony was then given as to the dividends 
declared and paid by the defendant. The court did not 
directly instruct the jury that the evidence was only 
admissible for the purpose stated by him in his reply to 
the objection made by the defendant, and in his final 
charge to the jury, upon defendant’s request, the court 
instructed the jury that the plaintiff was not entitled to 
recover punitive damages against the defendant com¬ 
pany or either of the other defendants, but only such 
damages as the evidence proved he had sustained on 
account of the action of the defendants, if any. The 
Supreme Court, reversing the judgment for plaintiff, 
held that the evidence referred to was improperly ad¬ 
mitted, and said: 

“But it is said that this error, if any, was cured 
by the ruling of the court in response to the re¬ 
quest of defendant’s counsel that punitive dam¬ 
ages should not be granted. We are not certain 
as to that. As we have said the court gave no 
instruction to the jury that it could only consider 
the evidence in connection with the question of 
punitive damages. The remark of the court as to 
the object of the evidence was made to counsel, 
and the court did not in any instructions given 
plainly limit the jury to its consideration for that 







purpose alone. 1 he evidence was never withdrawn 
hv the court, nor was the jury directed to take no 
notice of it. If the court admitted the evidence 
for one purpose only, and yet did not afterwards 
in terms withdraw it from the consideration of 
the jury, it was of such a nature that it still might 
affect the jury, even though the basis for its ad¬ 
mission originally had disappeared. It is true the 
defendants did not in so many words ask the 
court to withdraw the evidence from the jury. 
It was, however, duly objected to when received, 
and it was error to receive it. I ndersuch circum¬ 
stances, in order to cure the error, the court, when 
deciding that punitive damages could not be re¬ 
covered, should have plainly and in distinct 
language withdrawn this particular evidence from 
the jury. We can not be certain that its effect 
was removed by this action of the court. 

We think it is utterly impossible to say that by 
merely charging the jury that punitive damages 
can not be recovered, the effect of the incompe¬ 
tent evidence as to the wealth of one of the de¬ 
fendants was thereby removed, or that the ver¬ 
dict of the jury can be held to have been based 
solely upon the competent evidence in the case.” 

In Throckmorton rs. Holt, 180 V. S., 552, 566, et 
seq., expert evidence based upon the composition 
and style of an alleged will, having been admitted on 
behalf of the contestants, the court charged the jury, 
at their request— 

‘to disregard any opinion as to whether Joseph 
Holt wrote the paper in controversy that may 
have been expressed by any of the witnesses for 
the caveators in this case so far as such opinion 
was based upon anything but the handwriting of 
the paper. In sofaras any such opinion may have 
been based in whole or in part upon the composi¬ 
tion of the paper or the expressions contained in 
it, or the legal or literary attainments of said 
Joseph Holt, they are withdrawn from the eon- 
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sideration of the jury. But all the evidence which 
has been admitted in this case bearing upon the 
legal attainments and literary style of said Joseph 
Holt remains as competent evidence for the con¬ 
sideration of the jury, along with the other evi¬ 
dence in the case bearing upon the question of the 
genuineness of said paper.” 

The Supreme Court, reversing the judgment, said: 

“The general rule is that if evidence which may 
have been taken in the course of a trial, be with¬ 
drawn from the consideration of the jury by the 
direction of the presiding judge, that such direc¬ 
tion cures any error which may have been com¬ 
mitted by its introduction. (Citations.) But yet 
there may be instances where such a strong impres¬ 
sion has been made upon the minds of the jury by 
illegal and improper testimony, that its subsequent 
withdrawal will not remove the effect caused by 
its admission, and in that case the general objec¬ 
tion may avail on appeal or writ of error. . 

There may also be a defect in the language of the 
attempted withdrawal, whether it was sufficiently 
definite to clearly identify the portion to be with¬ 
drawn. . . . Here was a case where several 

witnesses gave opinions in regard to the hand¬ 
writing in the disputed paper, based upon their 
knowledge of the handwriting of Judge Holt, and 
also based upon their familiarity with his legal 
attainments and with his characteristics of style 
and composition, while others based their opin¬ 
ions upon handwriting only. Which were the 
witnesses that based their opinions partly upon 
both foundations, the jury could not be expected 
to accurately recall after a long trial lasting 
several weeks. Nevertheless it was called upon 
to separate and cast aside that portion of the 
evidence which had been based upon such facts, 
and after excluding that evidence, determine as 
to the value of the remaining opinions based upon 
knowledge of handwriting only. It is at least 
questionable whether the case does not come 
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within the exception to the rule by reason of the 
possible impressions produced upon the jury dur¬ 
ing the long trial. In such a case as this 

and under the particular facts herein we think 
the names of the witnesses should have been 
given, and the specific evidence which was given 
by them and which was to be withdrawn should 
have been pointed out. ... It would appear 
that the counsel felt the doubt as to the admissi¬ 
bility of the evidence, and after striving so hard 
to get it in, when they desired it to be withdrawn, 
they were under an obligation to have it done 
plainly and certainly. I'pon the particular facts 
of this case, while not impairing the force of the 
general rule, we are of opinion that the with¬ 
drawal was far too uncertain to be of anv avail.” 


Again, in the case oi Swift A: Co. rs. Johnson, 13S 
Fed., <S(>7, 872, the court said: 

“Conceiving that the admission of evidence of 
the mother's expectancy of life and the recogni¬ 
tion which had been given to her loss and claim 
to compensation would operate prejudicially to 
it, the defendant requested the court to affirma¬ 
tively charge the jury that no damages could be 
given for any loss sustained by the mother, and 
that no part of the recovery would be for her 
benefit. The request was refused, and error is 
assigned upon that ruling. The request should 
have been granted, the admission of evidence of 
the mother’s expectancy of life was error, and the 
recognition which was given to her loss and claim 
to compensation plainly tended to operate prej¬ 
udicially to the defendant. When, in the course 
of a jury trial, inadmissible evidence is admitted, 
or erroneous rulings are made or incorrect 
opinions are expressed by the court, which 
are calculated to attract the attention of the 
jury to matters outside of the issues, or 
to otherwise operate prejudicially to either 
party, it is clearly the right of that party to have 
the jury plainly instructed in the final charge in 



a manner which will distinctly withdraw the ob¬ 
jectionable evidence from their consideration, 
remove from their minds any erroneous impression 
arising from the mistaken rulings or opinions, and 
prevent any resultant prejudice. (Citations.) It is 
said that the error was corrected, the jury prop¬ 
erly enlightened, and prejudice prevented, by the 
court’s final charge, in which the jury were told 
that the statute gave a right of action to the ad¬ 
ministratrix for the benefit ot the next of kin, 
and that the next of kin was the father. Probably 
this instruction would have been sufficient if the 
matter had not been previously put before the 
jury in a manner calculated to mislead them, but 
the circumstances required something better de¬ 
signed to correct the previous error or mistake— 
something which the jury would plainly recognize 
as intended to entirely withdraw from their con¬ 
sideration the mother’s loss, and all expectation 
that she would or might participate in the recov¬ 
ery through its distribution by another court.” 

Upon these principles and authorities, it is respect¬ 
fully submitted that the errors of the trial court in the 
several matters discussed on this branch ot the case were 
not cured, and that because thereof the judgment must 
be reversed, particulailv when it is further considered 
that any and every error in the trial of a case is pre¬ 
sumptively prejudicial, and to prevent a reversal therefor 
it must clearly, distinctly, and positively appear that no 
prejudice was occasioned by the ruling complained of. 

“It is well settled that a reversal will be 
directed unless it appears, beyond doubt, that 
the error did not and could not have prejudiced 
the rights of the parties. (Citations.)” 

R. R. Co. vs. O’Brien, 119 U. S., 99-103. 

Ward rs. Cochran, 150 U. S., 597, 610. 
Crawford vs. U. S., 212 U. S., 183, 203. 
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The sixth Point of Law ami the ninth and tenth as¬ 
signments of error relate to the action of the court in 
admitting, am thereafter refusing to strike out, the 
testimony ol the witness Myra S. Iseman, that the appel- 

tesaid to the conductor, “You pulled too quick !ou 
threw me" (Rec., p. 12). ’ - U 

In the court helow.but one ground was advanced 

°' ' '\". n ent,0, ‘ tlla ‘ ‘his testimony was admissible 

namely that ,t was part of the gesgestie. The only ques¬ 
tion with which we are now concerned, therefore is 
whether tins position of the counsel for the appellee 
concurred in by the learned trial justice, is correct ’ 
In Railroad rs. O’Brien, 1 Ml U. S., 9<), 105-6, it was 
sought to prove a statement made by the engineer in 
charge o, the train which had inflicted the injuries sued 
lor to the effect that the train, at the time of the acci¬ 
dent. was moving at the rate of eighteen miles an hour 
ns statement was supposed to have been made between 
en an, thirty minutes alter the accident. The Supreme 
Court, holding the evidence incompetent, said: 

‘ His declaration, after the accident had become 
" ^dieted fact, and when he was not perform¬ 
ing the duties ol engineer, that the train at the 
moment tl.e plaintiff was injured, was being run 
a the rate ."‘ 18 miles an hour, was no? ex 

gtd°It ( bV ,n r hing Which ,le " as then en¬ 
gaged. It did not accompany the act from which 

the injuries in question arose. It was in its 

essence, the mere narration of a past occurrence 

not a part ol the res gestae—simply an assertion 

or representation, in the course of con version 

as to a matter not then pending, and in resuect 

exerted ! ' S , en « illeer had been fully 

I. It is not to be deemed part of the res 

gesta> simply because of the brief period inter¬ 
filing between the accident and the making of 
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the declaration. 77 le fact remains that the occur¬ 
rence had ended when the declaration in question 
was made , and the engineer was not in the act of 
doing anything that could possibly affect it.” 
(Italics ours.) 

In Railioad Company vs. Collins, 1 D. C. App., 383, the 
court said (p. 38b): 

“The authorities, though not entirely, are mainly 
agreed in the statement of the general rule as to 
when evidence ceases to be objectionable as hear¬ 
say and becomes admissible as part of the res 
gesta\ This rule is, that the declarations must be 
made by a party to the transaction, must grow 
out of it, serve to illustrate its character, and de¬ 
rive some degree of credit from it. They must be 
undesigned incidents of the very act in contro¬ 
versy; spontaneous emanations therefrom, and 
must not have force independent thereof, or be 
dependent for their effect on the credibility of the 
person making them. . . . It is quite gen¬ 

erally agreed, also, that the declarations need not 
be made immediately, in point of time, but only 
so near as, with other circumstances, to show that 
the declarations were a spontaneous product of 
the act and illustrative of it only. But they are , 
on the other hand , not to be admitted when nar¬ 
rative merely of that which has occurred , no 
matter how near they may be connected in point 
of time therewith. . . . The rule will be found 

to have been relaxed in cases where the person 
injured was a child, and made the explanatory 
statements to the father or mother on first meet¬ 
ing and while suffering from the injuries received 
(citations); or when made by an adult immedi¬ 
ately after injury, and while suffering from wounds 
which shortly produced death, where, superadded 
to the improbability of designing statements be¬ 
ing made in intense suffering, was the shadow of 
impending death, giving to the words almost the 
solemnity of a dying declaration (citations). 
. . . Again, in criminal trials, the declarations 





ot the deceased made immediately after the re¬ 
ceipt of the mortal wound, giving the name of the 
slayer and sometimes the circumstances attending 
the act, have often been admitted (citations). 
Sometimes, also, the declarations have been re¬ 
ceived when made by persons immediately after 
being robbed, descriptive of the persons, their 

dress, and their assailants (citations).” (Italics 
ours.) 


( ases oi this exceptional character, therefore, will 

afford no aid in solving the question now under dis¬ 
cussion. 

In Kehan rs. Washington Kailway & Electric Com¬ 
pany, 2N App. 108, a statement of the deceased 

brother ot the plaintiff, made while the plaintiff was be¬ 
ing picked up from the ground, in the form of a ques¬ 
tion addressed to the plaintiff as to why she got off 
before the car stopped, was held inadmissible, on the 
ground that the plaintiff s brother was a mere bystander 
and not an actor or party to the occurrence. The case 
does not contain a suggestion, even, as to what action 
the court would have taken had the brother been a 
party or an actor instead of a mere bystander, and yet 
it was entirely upon the supposed authority of this case 
that the learned trial justice admitted the statement 
now complained of. 

In Accident Association rs. Shryock, 73 Fed., 774, 

777, 781, the Circuit Court ot Appeals for the Eighth 
Circuit, said: 

“The rules of evidence which govern the trials 
of actions insure the stability, and measure the 
extent of the rights of persons and property. Re¬ 
versals, modifications, or violations of these rules 
tend to produce instability and uncertainty in 
these rights, and breed distrust of courts and 
governments. The rule that hearsay testimony is 
incompetent evidence of a past occurrence rests 




upon settled principles ot law, the maintenance 
of which is essential to the preservation of per¬ 
sonal liberty and property rights. 

“The enforcement of this rule is not discretion¬ 
ary with the trial court, and its violation is fatal 
error (Many citations.) . . . It is argued that 
this judgment ought not to be reversed on this 
ground, because there was other evidence of this 
tact in the case sufficient to sustain the verdict, 
and its admission was not prejudicial to the plain- 
tilt in error. But the court below expressly 
f h ;ir gt*d the jury to take these declarations of 
the deceased into consideration in deciding 
whether or not he had slipped or fallen, and 
whether or not he died from the effects of that 
tall. 1 he jury may have been persuaded by these 
declarations to find a verdict for the defendant in 
error, when, in their absence, they would have 
lound against him, and it is impossible for us to 
say that they were in no way influenced by them. 

1 he presumption is that error produces preju¬ 
dice. It is only when it appears so clear as to be 
beyond doubt that the error complained of did 
not prejudice, and could not have prejudiced the 
party against whom it was made, that the rule 
that error without prejudice is no ground for 
reversal is applicable.” (Citations.) 


In Domingos vs. State, 04 Ala., 9, a criminal case, the 
court said : 

“ rime alone is not a determining criterion when 
the question is whether a thing said or done is a 
part of a given transaction. The act done, or the 
statement made, may be immediately before or 
after the occurrence of the matter constituting the 
gist of the inquiry, and yet not have led up to, or 
resulted from the main fact, nor tend to throw 
light upon or give character to it, and, of conse¬ 
quence, bear no relation to nor in any sense be a 
part of such main fact.” 




In Railway Company rs. Ashcroft, 4K Ala., 15, 29, the 
court said: 

l he plaintiff’s witness, Harmon, was permitted 
to tell what the conductor of the train on which 
the plaintiff and the witness were, at the time of 
the accident, said to him a moment before the 
occurrence, about the bad condition of the road, 
and his running off the track five consecutive times 
before this trip. These declarations can not be 
considered as any part of the res (fester , because 
they did not spring out of the accident, conduce 
to it. or have any necessary connection with it.” 

In Connecticut, the courts have said: 

“They must have been made at the time of the 
act done, which they are supposed to characterize; 
and have been well calculated to unfold the nature 
and quality of the acts they were intended to ex¬ 
plain, and so to harmonize with them as obviously 
to constitute one transaction.” 

Enos rs. Tuttle, 3 Conn., 247, 250. 

Rockwell Administrator rs. Taylor, 41 Conn., 
55. 

In Luby rs. Railroad Company, 17 New York, 131, a 
car had run against and injured a woman, and the driver 
had been arrested. As he was getting off the car, the 
policeman asked why he had not stopped it, to which the 
driver replied that the brake was out of order. Revers¬ 
ing the judgment, the court said: 

‘‘It was not made at the time of the act, so as 
to give it quality and character. The alleged wrong 
was complete, and the driver, when he made the 
statement, was only endeavoring to account for 
what he had done. He was manifestly excusing 
himself and throwing the blame on his principals.” 

In Boyd vs. Railroad Company, 112 Ill. App., 541, a 
street-car conductor died as the result of injuries re¬ 
ceived. He had given the signal to go ahead, and after 
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the car had run nearly a block someone shouted that the 
conductor had fallen off. Themotorman stopped the car, 
went back to where the conductor was, who had then 
gotten up and was coming toward the car, and had a 
conversation with him as to how he came to fall from 
the car. The court, holding testimony as to the deceased 
conductor's reply was inadmissible, even though there 
was no eye-witness to the occurrence and without such 
testimony recovery could not be had, said: 

“Just how long a time elapsed after deceased 
fell from the car does not appear from the 
evidence, but it is apparent it must have been a 
minute or more, for the car had run about one 
block, from Fulton near to Walnut street, was re¬ 
versed and went back over about the same dis¬ 
tance before the alleged conversation took place. 
We think that the learned trial judge did not err 
in sustaining objection to the questions. What 
the deceased tlien said was clearlv not a part of 
the res yestev. It was not said at the time when 
the accident occurred, amt at most could truly 
have been a narrative of what had t a ken place a 
minute or more before the conversafion. The 
question calls for a statement by deceased in ex¬ 
planation ‘as to the manner in which he came to 
fall from the car.’ " (Italics ours.) 

In Railway Company vs. Becker, 128 Ill., 54o, it was 
claimed that the deceased, a boy, had been thrown trom 
a street car, thereby causing his death. He got up from 
the street, and was going to or had just reached the side¬ 
walk, when he was asked what was the matter, and 
replied that the conductor had thrown him lrom the car. 
This evidence was admitted over objection and the judg¬ 
ment in favor of his administrator reversed, the court 
saying: 

“We think that the admission of proof as to 
what was said by the deceased, under the circum¬ 
stances thus detailed, was erroneous. The decha- 
rations were not a part of the res yestai. They 





were not made at the time of the accident, nor 
did they explain or characterize the manner in 
which the accident occurred. They were not con¬ 
current with the injury, nor uttered contempo¬ 
raneously with it so as to he regarded as a part 
of the principal transaction. They were made after 
the injury was received and were merely narrative 
of what had taken place. They were spoken by 
the deceased as his answer when he was asked 
w hat was the matter. 7 he true inquiry, accord- 
niq to all the authorities, is whether the declara- 
t/on is a verbal account , illustrating , explaining , 
or interpreting other parts of the transaction of 
which it is itself a part , or is merely a history or 
a part of a history of a completed past affair. 
In the one case it is compelent , in the other it is 
not. " (Italic s ours.) 

See, also. Railroad ('ompauv vs. Cullison, 40 
III. App., 07. 

In Lissak vs. Crocker Kstate Company, 1 10 Cal., 442, 
which was an action for an injury received from the fall 
of an elevator, evidence of the conversations had by 
plaintiff with the person in charge of the elevator after 
it had stopped in its tall, in which in response to a 
question as to what had happened, he declared that “he 
lost all control, and the connection cord got broke, ’was 
held incompetent, being in its nature a narrative of a 
past occurrence, and no part of the res gestev. 

“ 1 he circumstances or parts of an event which is 
under proof may be shown. Statements are like 
other circumstances when they are a part of 
it, and it the wdiole altair can not be rightly 
understood without them, thev are competent. 

I expressions ot persons who are ac t ors, made during 
the occurrence may generally, but not always, be 
pro\ed. It spontaneous and caused by the event, 
they may always be shown. !Uit if afterwards, 
no matter how shortly afterwards, there is an 
attempt to explain what has happened or to 


Q 



31 


account for it, or to defend one's self or the like t 
it is incompetent, and inadmissible as part of the 
res gesta*. .4 narrative, even if given during the 
occurrence, is inadmissible. (Citation.) (Italics 
ours.) 

Williams vs. Southern Pacific Company, 133 
Cal., 550, 554-5. 


In a case in which the court, over the objection of counsel 
for the defendant permitted two witnesses to testify to 
accounts given to them by the deceased after he had 
fallen from the train, touching the place upon the train 
at which he had been riding and explaining the manner 
in which he was thrown to the ground and injured, and 
the evidence was admitted as part ol the res gesta*, the 


appellate court said: 

“We think it should have been excluded. What 
the injured man said to the witnesses was mani¬ 
festly a mere narrative of a past occurrence. His 
statements, notwithstanding the fact that he was 
suffering great pain, were made deliberately and 
connectedly. They were in no sense exclamatory 
and manifestly did not proceed from him as part 
and parcel of the catastrophe. It is true these 
statements were made within a few minutes 
thereafter; but, in determining when the declara¬ 
tions should be received as a part of the resgesta > 
of an occurrence, the mere (/nestion of the lapse 
of lime is not controlling. The real test is: Were 
the declarations a part of the occurrence to which 
theg relate, or were they a mere narrative con¬ 
cerning something which had fully taken place 
and had therefore become a thing of the pastT 
(Italics ours.) 

Railroad Company vs. Reason, 112 Ga., 553. 


In Parker et al. vs. State, 136 Indiana, 284, a murder 
case, the wife of the deceased heard the report of a re¬ 
volver which seemed to be immediately underneath 
where she stood; she ran down the hall toward the stairway 




leading to the rooms above the drug store, her husband 
having been shot in the drug store, and when about 
midway of the hall her husband fell into her arms and 
exclaimed, My tiod, Maida, I am shot. She dragged 
him to the bed and he said, “Those two colored fellows 
stepped to the door and stepped back and shot me.” 
The court held his declaration that he was shot admis¬ 
sible because explanatory of his then condition, “but 
the other declarations as to who shot him and the 
manner in which the shooting occurred was a mere nar¬ 
rative of a past event.” The court also said: 

In the nature of things, however, every act 
has a beginning and end, and it is difficult to per¬ 
ceive how that which occurs after the principal 
act is at an end, can constitute part of the act 
under investigation.” 

In Redmon rs. Railroad, 185 Mo., 1. as plaintiff was in 
the act ot paying his tare the train ot two cars upon 
which he was riding came to an abrupt and sudden stop, 
rendering him insensible for a time. He recovered con¬ 
sciousness while he was being removed from the car, 
inquired ot the conductor the cause of the trouble, and 
was told that a coupling pin had fallen from the car into 
the slot rail. His testimony as to this statement was ad¬ 
mitted by the court, and the judgment reversed therefor. 
The trouble caused a delay in the line of travel of five or 
possibly ten minutes. The court said: 

1 he res (jestev may be defined as those circum¬ 
stances which are the automatic and undisguised 
incidents of a particular litigated act and which 
are admissible when illustrative of such act, in¬ 
deed must be in cotemplation of law a part of the 
act itself. Narratives unconnected with the princi¬ 
pal facts are universally rejected. Applying this 
general rule, a statement by a motorman after a 
child had been run over by his car and while the 
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oar was still standing in the street was rejected. 
(Citations.) If those cases are to he followed, and 
we think they should be, the admission of the 
statement of the conductor can not be sustained 
as a part of the res gestce . On its face it is a 
narrative ot what had happened and the cause 
thereof and elicited by a question as to the cause 
of the trouble.” 

In Railway Company vs. White, 110 Ill. App., 23, a 
bov 14 years of age, riding upon the footboard of a 
street car, jumped from the car in front of another car 
from which he received the injuries complained of. A 
witness testified that the conductor rushed through the 
aisle of the car, the boy then jumped off, the other car ran 
over him; and, over repeated objections and exceptions 
of counsel for the defendant, that after the car had 
stopped and while the boy was being carried to the side¬ 
walk, and about one minute after the accident, the wit¬ 
ness said to the conductor: ”1 suppose you are satisfied 
now; you have probably killed that bov,” to which the 
conductor replied, “I have orders to drive those boys 
off and I must do it.” There was further testimony con¬ 
cerning this conversation, at the conclusion of which the 
court struck out the entire conversation. Holding the 
conversation improper, the judgment for the plaintiff 
was reversed, the court saying: 

“This conversation , which took place after the 
incident was closed, and had no connection 
with it, can not be regarded as part of the res 
gestce. It was history and not a part of the acci¬ 
dent. Hence it was mere hearsay evidence, and 
as such inadmissible. . . . It is urged by ap¬ 
pellee that the court, in the presence of the jury, 
finally excluded this evidence, and that therefore 
appellant was not thereby prejudiced. Where , 
over objection, incompetent evidence has been 
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received in a jury trial,it must appcarthat the ver¬ 
dict rendered was not affected by it, or the judy- 
menf will be reversed, even 'though it was 
afterwards stricken out. Such testimony may 
influence the jury . notwithstanding the efforts 
of the court to counteract it. (Citations.) The 
main issue here is whether or not appellant was 
guilty ot negligence as charged in the declaration. 
This evidence strongly fended to determine that 
question against appellant. We can not say that 
the jury , having heard this evidence, could en¬ 
tirely exclude it from consideration when they 
came to form their verdict. For this error we are 
compelled to reverse the case.” (Italics ours.) 

From the foregoing cases, it is evident that, in order 
to bring thestatement now under consideration within the 
re s gest a> doctrine admitting such statements in evidence, 
it must appear that: 

(a) It was made by a party to the transaction. 

(b) It grew out of that transaction. 

(c) It served to illustrate the character of the trans¬ 
action. 

(d) It derives some degree of credit from the trans¬ 
action. 

(?) It was an undesigned incident of the very act in 
controversy, a spontaneous emanation therefrom. 

(f) It has no torce independent of the act in contro¬ 
versy. 

(g) It is not dependent lor its torce on the credibility 
of the person making the statement. 

(h) It is not a narrative merely of that which had 
already occurred. 

Applying these tests, all of which have been laid down 
by this court, in Railroad vs. Collins, 1 App. I). C., dS7, 
it is clear that the supposed statement was improperly 
admitted, and the judgment should be reversed because: 

(a) While made by a party to the transaction, (b) it 
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did not grow out of that transaction, (c) nor did it serve 
to illustrate the character of the transaction, (d) it de¬ 
rives no degree of credit from the transaction, (e) was 
not an undesigned incident of the very act in contro¬ 
versy or a spontaneous emanation therefrom, but grew 
out of, and was prompted, not by the act in controversy, 
but by the supposed statement of the conductor to tlie 
plaintiff that she must sign a certain paper stating that 
the accident happened in a certain way; (f) it has no force 
either dependent upon or independent of the act in con¬ 
troversy, because, not being a spontaneous statement 
excited by the act in controversy but by a controversial 
statement to the conductor as to the reasons why she 
would not sign a certain paper, it is merely a hearsay re¬ 
cital of that controversy, unsworn and untested by cross- 
examination ((/) whatever effect, if any, it is entitled 
to, is dependent upon the truthfulness and accu¬ 
racy of the statement of Isennn on the witness stand, 
and, further, the truthfulness of the plaintiff herself in 
making that statement off the witness stand and (//) it 
is nothing more or less than a narrative of that which 
had already occurred. 

It is respectfully submitted that the learned trial 
justice erred in admitting the appellee’s statements as 
to her habits of caution and care and in admitting the 
testimony of Dr. Iseman as to what was said by the ap¬ 
pellee to the conductor after the accident, when the 
transaction upon which the cause of action is based had 
ceased and determined; that, in order to prevent a re¬ 
versal for these errors, or for any of them, it must, under 
all the authorities, distinctly and positively appear 
that not the slightest prejudice or injury was or could 
have been suffered by the appellant by reason of the 
introduction of this evidence; and that, so far from 
such being the present case, it abundantly and affirma¬ 
tively appears that the appellant was and must have 
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been seriously prejudiced and injured by the admission 
of such testimony, for, otherwise, it is inconceivable 
that the appellee, upon the meagre and contradictory 
case made out by her witnesses, could ever have obtained 
a verdict against the overwhelming weight of the evi¬ 
dence in favor of the appellant. 

Respectfully, 

GEORGE P. HOOVER, 

W. C. SULLIVAN, 

Attorneys for Appellant. 
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Statement of the Case. 

This is an appeal by the defendant railway company 
from a verdict and judgment in favor of the plaintiff 
in an action to recover damages for permanent personal 
injuries sustained by the plaintiff on the evening of 
October 6, 1907, at about seven o’clock, while she was 
a passenger upon one of the cars of the defendant com¬ 
pany. 

The declaration alleged and the proof showed that 
while alighting from one of its east-bound street cars at 
the corner of Eighth and K Streets N. W., after the car 
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had conic to a stop, plaintiff was thrown to the ground by 
the sudden starting of the car. 

Mrs. Wright, the plaintiff, testified that she rang the 
bell for the car to stop at Eighth Street, the car stopped 
S " e eat tip. went out the front way. stood to make sure, 
and was positive the car was perfectly still, and then 
stepped down with her left foot first and her right foot 
next, and held hold of the bar with her right hand; that 
before she got her right foot all the way down, just as 

she let go the car moved with a jerk throwing her with 
terrific force on her left hip (R. 

Sarah George, a witness for the plaintiff, testified that 
she was going over to the Carnegie Library to read some 
hooks, and was standing right by the lamppost at the 
southwest corner of Eighth and K Streets at the time of 
the accident, waiting until the car got by, because her 
mother always told her to wait until the car got by before 
she tried to cross: that she saw the car coming, it stopped 
right even with the block on that side of the street, and 
she saw the plaintiff get off. she only had one foot down 
and then the conductor started the car liefore she got 
the other foot out and she fell (R. 10). On cross- 
examination this witness testified that after the car 
stopiied and just before she had the other foot out it 
started: that she saw the car stop, saw plaintiff coming 
out. and before she had one foot out the car started again 
(R.ll). She further testified that she knew the plain¬ 
tiff. who lived near her home, and recognized her getting 
off by her white hair, saw the doctor come up and saw the 
doctor and police officer take her toward her house, and 
witness then went over to the Library; that she did not 
tell plaintiff she had seen the accident until this summer 
past when she met her at the grocery store on her 
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crutches, but that she told her mother when she got home 
the night of the accident. ( R. 11.) This witness, a girl 
seven years and eight months old at the time of the acci¬ 


dent. and nearly eleven years old at the time of the trial 
(R. 10), was a remarkably bright and discriminating 
child of Turkish parentage and matured for her years 
(R. 11). 


T he plaintiff also proved by Dr. Myra S. Iseman, who 
reached the scene immediately after the plaintiff was 
thrown, and while she was still lying on the ground, that 
he noted particularly the location of the car and the plain¬ 
tiff's position on the ground with reference to it, and that 
the car “was a few feet in advance, possibly, of the usual 
stopping place’* ( R. 10). This witness also testified that 
Mrs. Wright’s position on the ground was “about parallel 
with the outer or front rail of the vestibule, her head 
about even with the front; that he noticed that someone 
got off between her and the body of the car, on the step” 
(R. 0). Had plaintiff alighted before the car stopped, 
the front part of the car would naturally have passed her 
and she would not have been lying parallel with the front 
rail of the vestibule, as shown by the testimony of this 
witness and that of the plaintiff (R. 6, 8). 

It was further shown, without contradiction, that as a 
result of the accident, plaintiff’s left hip was fractured; a 
complete fracture of the left femur, shortening the limb, 
impairing her earning capacity as a seamstress, and ren¬ 
dering her a cripple for life (R. 13). 


Of the five witnesses produced by the defendant only 
two claimed to have seen the accident, and their testi¬ 
mony was contradictory. 

Wernicke, a passenger inside the car “did not see her 
step down from the car after she left the front door” 



(R. 14), and testified "that there was no incident prior 
to the actual happening of the accident that attracted his 
attention to the stopping of the car particularly, or to 
the lady as she left the car*’ (R. 14). 

Daddysman. who claimed to have been on the street 
at the time, testified "that the lady was in the street when 
his attention was first attracted to her, and the car was 
then standing still'* (R. 14): “that he did not see the 
plaintiff on the car at all. was not looking at the front and 
until he went over to catch the car, and saw where she 
fell off: that if she had been on the front step he would 
not have seen her because it was dark, dark enough so 
that he did not notice the lady on the front end" (R. 15). 

Kjellberg testified “that he did not see her hurt,’’ “that 
until after it happened he didn't know anything about it: 
that he was reading a newspaper" in the car (R. 18). 

Denham, the conductor, testified that he was on the 
rear platform at the time ( R. 19), and on cross-examina¬ 
tion. "that as a matter of fact, he does not remember 
whether the car was moving or standing still when she 
stepjKxl off" ( R. 20). 

Miller, the motorman, testified "that the first he noticed 
of her was when he saw her down on the street" ( R. 21) ; 
“that there was an object going across the track a foot 
or two in front of the car, but he could not say just what 
it was—whether a cat or a dog, that he was looking at 
that, and that is when the accident hapj>ened" (R. 21). 

The only remaining two witnesses were Harbin, a police 
officer, who testified that he was standing on the front 
platform, and Donaldson, a passenger, who was standing 
on the rear platform, both of whom testified that when 
she fell, she fell towards Ninth Street, the car passed 
her and she was lying with her head at about the rear of 
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the front step and her body alongside the body of the 
car (R. 17, 23 ). This testimony was, of course, in direct 
contradiction to that of plaintiff s witness, Dr. Iseman, 
who noted particularly where she was lying on the ground 
with reference to the car. as well as the fact that her head 
was to the east or front of the car, which could not 
have been her position had she fallen towards Ninth 
Street, as these two witnesses claimed. Donaldson, on 
the rear platform, did not get down on the lear step, but 
claimed to have seen it all from his position on the plat¬ 
form (R. 17). Harbin did not hear the gong ring, as 
testified to by the motorman, and by Donaldson who was 
on the rear platform, and did not see the object running 
across the track (R. 23). According to Mrs. Wright’s 
testimony, the police officer, Harbin, had his back towards 
her at the time of the accident, having turned from wheie 
he was standing in the doorway of the car to allow her 

to pass (R. 0). 

The sole issue in the case was a single question of fact 
upon the conflicting testimony as to whether the plaintiff 
had alighted before the car came to a stop, or whether 
the car had stopped, and while she was alighting, it 
started and threw her. This question was, under the 
evidence, for the jury to decide, and was submitted to the 
jury under prayers and the courts charge, all of which 
was entirely satisfactory to the defendant, as it took no 
exception to the prayers or charge (R. 24-29 ). The ver¬ 
dict of the jury was confirmed into a judgment b) the 
trial court after consideration of defendant s motion foi 

a new trial. 

All of the elaborate assignments of error and points of 
law set out by the appellant refer to two rulings by the 
trial court, and are so considered in appellant s brief. 
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Argument and Authorities. 


I-V. 


I liese fixe jxjints ot law deal with the first eight assign¬ 
ments of error, and a single (juestion is presented. 

In the course of her narrative, the plaintiff in describ¬ 
ing the manner in which she alighted from the car, stated 
that she waited on the platform to make sure the car had 
stopped, giasped the rail with her right hand, w’as posi¬ 
tive tlie car had stopped, and then stepped down and 
went cautiously, because I have always been very care- 
tul , whereupon she was interrupted bv an objection 
on the part of counsel for appellant, that “it is not a 
question of what she always did, but what she did on 
this occasion ( R. <>). She did not proceed further on 
that subject aim was not allowed to finish the sentence. The 
ground for the objection to this statement was that it was 
"an argumentative part of the answer” (R. e>), but the 
court said, I w ill not strike it out. She makes it as a 

mere incidental remark;” and did not at that time strike 
it out. 

There was no attempt to prove plaintiff’s habits of cau¬ 
tion, noi did the plaintiff s testimony rest upon a mere 
statement that sne went cautiously, because she had alwavs 
been very careful, but every movement that she made in 
alighting from the car on this occasion was told as a fact 
to the jury (R. (>). 

It is submitted that this remark, made incidentally in 
the course of her narrative, could not by the widest 
stretch of the imagination affect the deliberations of the 
jury in determining whether or not the car had stopped 
w hen she alighted. Certainly must this appear so, in the 
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light of the fact that at the very conclusion of the case 
the court, at the request of appellant, clearly and fully 
charged the jury, in part, as follows: 

“I simply want to say to you that you have 
nothing whatever to do with the plaintiff s habit 
of caution. Xo matter how cautious she may be 
as a matter of habit, you have nothing whatever 
to do with that. The question of whether she 
was properly cautious on this occasion, whether 
she did what a person of ordinary prudence and 
judgment would have done under the circum¬ 
stances, is the question for you to determine” 
(R. 20). ’ • 

This charge was made, not because the court enter¬ 
tained any “misgivings as to the correctness of its rul¬ 
ing,” as is insinuated in the brief of appellant on pages 
If) and 1<», but because, as the record shows, appellant 
specifically requested the court to so charge, which charge 
was accordingly given. On this point, at page 29, the 
record is as follows: 

“Mr. Hoover: One suggestion before the jury 
retires. Your Honor stated yesterday that you 
would call the attention of the jury to the fact that 
the caution of the plaintiff under ordinary circum¬ 
stances has no weight in this case. What she did 
on this occasion is what they are to determine.” 

“The Court: I am glad you called my attention 
to it. Tt had escaped me.” 


The Court then proceeded to charge the jury as above 
set forth. 

Appellant now claims that this charge of the court 
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was not sufficiently dear and full to cure this alleged 
error. Rut the instruction was given at appellant’s 
request, and at its conclusion appellant made no objection 
that it was insufficient for the purpose intended, and took 
no exception to it, apparently leaving the trial court to 
assume that the language used and the correction made 
was eminently satisfactory. 

In this connection appellant contends that the Court’s 
charge was directed only toward instructing the jury not 
to regard her statement to the conductor that she was 
too cautious a person, and did not cover the remark, 
“because I have always been careful.’’ 

It is very plain, however, from the language used by 
the court in its charge, that it intended thereby to and 
did cover every phase of testimony as to plaintiffs habits 
of caution. 


The court distinctly said to the jury: “ You have noth¬ 
in'/ whatever to do with the plaintiff's habit of caution. 
Xo matter how cautious she may be as a matter of habit, 
you have nothing whatever to do with that. The ques¬ 
tion of whether she was properly cautious on this occa¬ 
sion, whether she did what a person of ordinary pru¬ 
dence and judgment would have done under the circum¬ 
stances is the question for you to determine" (R. 29 ). 

Construing this language as strictly as appellant would 
have it construed, it is evident that it was intended to 


and did cover l>oth of these remarks, of plaintiff’s, which 
were almost identical statements relating to the same sub¬ 
ject, namely, her habit of caution. 

The very language of counsel for appellant, at page 
29 of the record, in asking this instruction was: 


“Mr. Hoover: One suggestion before the jury 
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retires. Your Honor slated yesterday that you 
would call the attention of the jury to the fact 
that the caution of the plaintiff under ordinary 
circumstances has no weight in this case. I That 
she did on this occasion is what they are to deter¬ 
mine" (R. 29). 

From this it appears that counsel for appellant, as well 
as the court, intended to, and did by said instruction, 
cover all testimony with reference to her habit of caution 
without limitation or restriction; and when the court 
charged as heretofore set forth, appellant's failure to 
make any objection or take any exception to the suffi¬ 
ciency of the charge precludes it from doing so now. 

Surelv appellant cannot stand idly bv and permit a 
court to remedy a supposed error, and after accepting the 
same as apparently satisfactory, attack its sufficiency in 
an appellate court. 

Appellant’s remaining exceptions under these assign¬ 
ments of error refer substantially to the same ruling, 
namely, the action of the trial court in refusing to strike 
out from the conversation which the plaintiff related took 
place with the conductor when he came to her imme¬ 
diately after the accident while she was lying on the 
ground, the words, “I am too cautious a person.” She 
testified (R. 0-7) “the conductor came up with some 
papers for her to sign; and there was a space between her 
and the steps of the car; that she refused to sign the 
paper; that he had written what she was to sign and said, 
“Sign that you went off before the car stopped;” but she 
said, “No, I did not. That car had stoppedthat he said, 
“Sign that you thought it had stopped,” and she said, 
“Xo, that car had stopped;” that he disputed her, she 
said, “Yes it had; yes it had; I am too cautious a person,” 
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and lie said. “You have got to sign itwhereupon 
defendant, by its counsel, moved the court to strike out 
the statement of the witness that she was “too cautious a 
person,” and thereupon the following occurred: 

“The Court: I did not understand whether it 
was a remark to the conductor or to the jury.” 

******* 

“The Court: Do you mean to sav that you 
remarked to him that you were too cautious a 
person, or is that just your own observation now? 
Did you say that to him?” 

“A. I made the remark to him.” 

And thereupon the court refused to strike out the 
said part of said statement and overruled the motion, and 
to said refusal the defendant excepted, as well as to the 
refusal of the court to instruct the jury “at that time’ 
that they should not consider said statement, then made 
to the conductor, as evidence in the case. 

It will be noted that appellant’s objection and excep¬ 
tion was not to that part of plaintiff’s conversation in 
which she stated to the conductor that the car had 
stopped, but merely to her statement that she was “too cau- 
ious a person.” The ground for the objection was that 
it was “an argumentative statement.” Appellant is con¬ 
fined to the grounds of the objection stated at the trial, 
namely, that it is an argumentative statement, and can¬ 
not now assign other grounds for its inadmissibility. 
Gas Company vs. Poore. 3 App. D. C., 127, 135. 



It plainly appears that this remark, “I am too cautious 
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a person,” was part of the conversation, made to the 
conductor, at the time of the accident. Appellant did not 
object to the conversation on the ground that the con¬ 
versation was not admissible as evidence, and this is 
important in considering the next assignment of error, 
where objection was later made to proof of this same 
conversation, here admitted without objection, as above 
set forth (R. 9, 12). 

The court refused to instruct the jury not to regard 
this statement as to her habit of caution at that time, 
namely, in the midst of the trial, which would have inter¬ 
rupted the course of the proceedings and which the court 
in its discretion in the conduct of the trial had a right 
to do. Xo authorities are cited by the appellant to the 
effect that the court should have stopped in the midst 
of the case and given such instruction, although an excep¬ 
tion was taken to its failure to do so. Nevertheless, the 
court at the proper time, namely, at the close of the case, 
plainly told the jury not to regard plaintiff’s habit of 
caution, referring specifically to this testimony. In its 
brief, on page 10, appellant concedes that this instruction 
cured this exception, when it says: “In any event it (the 
charge) relates exclusively to the exceptions taken to the 
statement made by the appellee in the course of the 
alleged conversation (with the conductor), as to her 
custom or habit.” 

Let it be understood that the appellee does not concede 
for an instant that the court erred in refusing to strike 
out the incidental remark of plaintiff that she was 
always careful or that part of the conversation with the 
conductor in which she said: “I am too cautions a 
person.” 

Where, in an action of damages for personal injuries 
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the plaintiff testified over defendant’s objection, “I was 
walking as careful as I usually walk. I was not walking 
recklessly at all,” on an appeal by the defendant this 
testimony was held competent as tending to show that 
the plaintiff was not walking in any unusual wav. Berry 
vs. City of Greenville, decided in the Supreme Court of 
South Carolina, 65 S. E., 1030. 

Where, in another negligence case, “several witnesses 
testified, subject to the defendant’s exception, that dur¬ 
ing the three years preceding the death of the plaintiff’s 
intestate they often saw him drive over the crossing in 
question, and that he always drove slowly and watched 
for trains. It was conceded at the argument that the 
evidence was competent to show that the deceased on 
approaching the crossing on the morning of the acci¬ 
dent was watching for the train, that he stopped or drove 
slowly, and looked up and down the track to ascertain 
whether a train was approaching. It has repeatedly l)een 
held in this Stale that such evidence is competent upon 
the ground that a ‘person is more likely to do or not to 
do a thing, or to do it or not to do it in a particular way, 
as he is in the habit of doing or not doing it.’ (Citations.) 
Davis, Admx. vs. Concord and Montreal Railroad, 68 
N. H. 247, 248-9. 

In the case of Wilson vs. X. V. X. H. & H. R. Co., 
18 Rhode Island, 598, one exception by the defendant 
was that a witness testified over defendant’s objection in 
reply to a question as to how the driver drove on the 
occasion in question, “Well, he had his horses in pretty 
good control, and he seemed to drive carefully.” The 
Appellant Court said, “We do not think that this testi¬ 
mony was objectionable.” 

So with reference to the argument by appellant that 



the admission of one part of plaintiff’s conversation 
with the conductor did not require the admission of the 
entire conversation. It is sufficient to state that the cases 
cited in support of this proposition are cases where it was 
sought not only to introduce but to emphasize before 
the jury the use of such improper testimony. But in 
this case, it clearly appears from the record that no 
questions were asked on that subject, no attempt was 
made to project such testimony in the case by independent 
testimony or by innuendo. 

However, the action of the trial court upon the close 
of the ease in instructing the jury that they “have nothing 
whatever to do with the plaintiff’s habit of caution" was 
equivalent to striking it out. 

In the case of Pennsylvania Railroad Co. vs. Roy, 102 
U. S. 451, 451), the Supreme Court used this language: 

“Upon the trial below, the plaintiff was allowed, 
against the objection of the defendant, to make 
proof as to his financial condition and to show 
that, after being injured, his sources of income 
were very limited. 

“This evidence was obviously irrelevant. * * * 
It is manifest, however, from the record that the 
learned judge who presided at the trial subse¬ 
quently recognized the error committed in the 
admission of that testimony. * * * 

“Notwithstanding this emphatic direction that 
the jury should exclude from consideration any 
evidence in relation to the pecuniary condition of 
the plaintiff, the contention of the defendant 
is, that the original error was not thereby cured, 
and that we should assume that the jury, dis¬ 
regarding the court’s peremptory instructions, 
made the poverty of the plaintiff an element 
in the assessment of damages: and this although 



14 


t ie record discloses nothing justifying the conclu¬ 
sion that the jury disobeyed the directions of the 
court. I o this position we cannot assent, although 
'vc are referred to some adjudged cases which 
scent to announce the hroad proposition that an 
ermr in the admission of evidence cannot after¬ 
wards he corrected by instructions to the jury so 
as to cancel the exception taken to its admission, 
but such a rule would 1* exceedingly inconvenient 
in practice, and would often seriously obstruct the 
course ot business in the courts. It cannot he 
sustained upon principle, or bv sound reason and 
is against the great weight of authority. The 
charge from the court that the jury' should 
not consider evidence which had been improperly 
admitted, was equivalent to striking it out of the 
case. I lie exception to its admission fell when the 
error was subsequently corrected by instructions 
too dear and positive to be misunderstood by the 
jury. 1 he presumption should not he indulged 
that tile jury were too ignorant to comprehend 
or were too unmindful of their dutv to respect 
instructions as to matters peculiarly within the 
province of the court to determine. It should 
rather lie. so far as this court is concerned, that 
the jury were influenced in their verdict only bv 
legal evidence. Any other rule would make it 
necessary in every trial, where an error in the 
admission of proof is committed, of which error 
the court becomes aware before the final submis¬ 
sion ot the case to the jury, to suspend the trial, 
discharge the jury, and commence anew A rule 

of practice leading to such results cannot meet 
with approval. 
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Louisville & S. I. Traction Co. vs. Leaf ?» N. E. 1066, 
106i (decided in lt'o; in the Appellate Court of Indi¬ 
ana), was an action for damages for personal injuries 



by reason of the negligence of the defendant railway 
company in starting its car while a passenger was alight¬ 
ing. Testimony was admitted that the conductor said to 
the motorman, “W hen you stop, why in the devil don’t 
you give people a chance to get oil?” Later the court 
instructed the jury that “what said employee said about 
the transaction at the time spoken of is not competent 
to be considered by you.” Held, that this was sufficient 
to cure the alleged error. 

In Peck vs. Springfield Traction Company (Kansas 
City Court of Appeals of Missouri, 1908), the plaintiff 
while attempting to alight was injured by the sudden 
starting of the street car which threw her to the ground. 
She testified that she asked the conductor, when he came 
to her assistance, “Why did you start the car up?” and 
that he replied, “That frisky motorman is so frisky he 
won’t stand still long enough.” Later the court “gave an 
instruction withdrawing this testimony from the consid¬ 
eration of the jury. The defendant insists that that did 
not cure the error, but we must hold it did.” (131 Mo. 
App. 134.) 

Grattan vs. Village of Williamston, 116 Mich. 462, 
465, was an appeal by the defendant from a judgment 
for personal injuries. “Plaintiff’s counsel was permitted 
to ask him whether, at the time, he was endeavoring to 
exercise care and caution.” 

The Court said, “the Circuit Judge, in his charge to 
the jury, directed them, in substance, that, in determining 
whether plaintiff was exercising due care and caution, 
they must take into consideration the entire circum¬ 
stances—what he knew about the walk, what he had 








known about it. the time of night, the character of the 
night, and the manner in which he was walking—and 
see whether he did exercise due care and caution. This 
instruction practically excluded all other consideration 
than those relating to what the plaintiff actually did. 
and we think the jury could not have mistaken the issue.” 

In Wright vs. Graves Land Co., 7~> X. W., 1000, 1001 
(Supreme Court of Wisconsin), the court said: “The 
chief contest on the trial arose on the proper construction 
to be given to the clauses of the contract quoted in the 
statement of facts, as to the purpose of plaintiff’s em¬ 
ployment.’ The court first admitted testimony of con¬ 
versations at the time to ascertain its meaning and then 
notified the parties that such testimony should be stricken 
out, “mentioning the names of several witnesses, but 
not including the name of Mrs. Wright, who had testi¬ 
fied at length on this subject. The defendant claims 
this to have been error.’’ * * * “Here was a plain 

and definite direction to the jury to disregard the objec¬ 
tionable testimony, and it is not easy to perceive how the 
defendant has l>een injured in the premises.” 

Chicago City Ry. Co. vs. Hyndshaw, 11(5 Ill. App.. 367, 
372, 373, was an appeal from a judgment for plaintiff 
in an action for personal injuries, where it appeared that 
plaintiff’s counsel had introduced evidence over objection 
to show that a tumor had resulted from the accident, 
but failed to connect up the evidence. The jury were 
instructed that there was no evidence in the case to 
warrant finding that this disease was the result of the 
accident, and that they could not allow damages there¬ 
for. Tlte appellate court said : “This instruction, so far as 
it is possible to do so by an instruction, takes the incom- 
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petent evidence from the consideration of the jury,” and, 
further, “we must presume that the jury obeyed this 
instruction.” 


In Rockford City Ry. vs. Blake. 173 Ill., 354, 350, 
another action for personal injuries, the court said: 


“But while the ordinance was improperly ad¬ 
mitted in evidence, we do not think its admission 
was prejudicial to the rights ot appellant. 

The court, at the request of the respective 
parties, fully instructed the jury in regard to the 
law involved in the case, and by the instructions 
the duty of the jury was so plainly outlined that 
we do not sec how the admission of the ordinance 
could have misled, and if the error was harmless 
it is no ground for a reversal of the judgment.’ 


“Two other questions are presented in the case, 
one of which is the refusal of the court to strike 
out an answer to a question because it was not 
responsive. While the court in terms -did not 
strike the answer, it subsequently told the jury 
that thev could not consider evidence of that 
character, and this we think was sufficient.” 

McDonald vs. Wash. & C. R. Ry. Co., 72 Pa¬ 
cific Rep., 481-484 (decided in 1907 in the Su¬ 
preme Court of Washington). 

In Flint-Walling Mfg. Co. vs. Ball, 43 Mo. App., 
504, 517, where the question of a waiver under an in¬ 
surance policy was in issue, the appellate court said: 


“In this connection objection is made to a con¬ 
versation going to show a waiver, which occurred 
between the plaintiff and the defendant's errand 
boy, who delivered the policy. This conversation 
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clearly should not have been admitted and would 
have justified a reversal, hut for the fact that the 
court excluded the testimony by an instruction 
asked by defendant.” 

T f xas . & P - R - v Co. vs. Lester. Sup. Ct. of Texas. 
12 S. \\„ !»•>.*,. Action for damages for death of plain- 
tiffs son while a locomotive engineer. 

W itness was permitted to testify over objection that 
alter being taken to the hospital, “I could hear Lester 
moaning until he died.” “This ruling of the court in 
permitting this statement to go to the jury is assigned as 
error, upon the ground that plaintiff can only recover 
in this action the pecuniary loss occasioned to her by 
the death of her son, and that his physical suffering was 
not in issue.” “The court distinctly instructed the jury 
that such was the issue, and we cannot think that the 
mere statement that the deceased “moaned until he died” 
could have at all influenced the jury.” 

The second and third assignments of error 
relate to testimony which the defendant asked to 
have stricken from the record. The court de¬ 
clined to comply with the request, but proposed 
to say to the jury that that portion of the testi¬ 
mony outside of the immediate contract between 
the parties was immaterial. This was done in 
the charge, in which the court said, referring to 
the testimony as to which the motion to strike 
out was made: *so that is a matter entirelv out¬ 
side of this case and irrelevant and you have 
nothing to do with it: you need not consider it ’ 
Hus, ot course, as effectually disposed of that 
part ot the testimony, so far as the consideration 
ot it by the jury was concerned, as if it had been 
entirely stricken from the record.” Beard vs. 
Heck, 13 Pa. Superior Ct., 391, 393. 
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In Gorman vs. Fitts, reported in 00 Atlantic 
Rep.. 357, 35S, the Supreme Court of Errors of 
Connecticut says: “In the course of a trial ob¬ 
jections to the reception of evidence must often 
be passed over with little opportunity for reflec¬ 
tion or for consultation of authorities. It makes 
for the due administration of justice that errors 
in such rulings should be the subject of correction 
at any time before the cause is submitted to the 

• M 

jury. 

“It appears that the father of the deceased was 
permitted to testifv to a conversation which tooi< 
place between himself and the defendant s witness 
when they met at the plaintitt s office sometime 
after the accident in question. If this be error, 
which question we do not determine, it was cured 
by the instructions given by the trial court to the 
jury, by which they were told that this evidence 
should be entirely disregarded.” Baker vs. Rac- 
ine-Sattlev Co., *125 X. W., 587-500 (Supreme 
Court of Nebraska, 1910). 

“As to the action of the trial court in first ad¬ 
mitting and then afterwards excluding the testi¬ 
mony as to the galvanometer, it was clearly not 
error. To hold otherwise would be to establish 
the rule of practice that when a court made a 
mistake and admitted incompetent testimony, and 
afterwards discovered that it had done so, it could 
not effectually correct the error by instructions 
to the jury, but that, in order to remove the sting 
of the error, it would have to discharge the jury 
and award a new trial before a new venire. Such 
a rule could not reasonably be expected to be an¬ 
nounced by any court. When a trial court be¬ 
comes satisfied that it has erred in the admission 
of testimony, all that it can do is to instruct the 
jury to disregard it, and the presumption is that 
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the jury did disregard it." Harrison vs. Kansas 
City Electric Light Co.. 105 Mo.. 006-035. 

in the Waldron case in 150 l\ S.. and the Holt Will 
case in l^o l\ S., 552. cited by appellant, the court ex¬ 
pressly said that instances “are exceptional" where the 
admission of improper testimony is not cured by its sub¬ 
sequent withdrawal: and in the case of Lansden vs. 
Wash. Cas Light Co.. K2 l\ S.. 534, 554. also cited by 
appellant, the trial court failed to charge the jury to con¬ 
sider the testimony in question only for the purpose for 
which it was admitted. 


VI. 

The second and remaining point of law relates to the 
action of the trial court in admitting and thereafter 
refusing to strike out the testimony of the witness. Dr. 
Myra S. Iscman. that the appellee said to the conductor, 
at the time, “ ‘You pulled too quick, you threw me,' or 
words to that effect’ " (R. 12). 

Before this testimony was admitted the situation was 
plainly set forth bv the trial court, in the following lan¬ 
guage ( R. 12 ) : 



“The Court: Let us see if this record is in the 
shape in which the Court understands it. I under¬ 
stand the witness to have said that he observed 
when he came up, the train crew standing around 
the plaintiff, and that the conductor was leaning 
over her. while she was yet lying on the ground, 
with a l>ook in his hand, and he heard the con¬ 
ductor say something to the plaintiff. Now, I want 
you to ask him whether he heard her make any 
reply thereto. He can answer that by yes or no. 
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“By Mr. Newmyer: Did you hear Mrs. Wright 
make any reply? 

“A. Yes. 

“O. What did she sav?" 


This witness reached the scene of the accident just 
when it occurred, “and saw plaintiff lying prone on the 
ground, resting on one arm; that the train crew was 
gathered to the east, in a circle around her. and the con¬ 
ductor with a hook in his hand, was in this position (indi¬ 
cating ), bending over looking at her—bending over look¬ 
ing at her with a hook in his hand, in that way (indicat¬ 
ing)—not looking anvwheres else;" that witness could 
not distinguish what the conductor said, but he was sav- 
ing something as witness walked up, evidently to the 
plaintiff, and she answered (R. )>). 

This was immediately upon the happening of the acci¬ 
dent, with the plaintiff lying on the ground, suffering the 
first shock of a broken hip. and “her suffering was most 
terrible " (R. 8). 

Certainlv everv requisite needed to make this statement 
admissible as part of the res gestae existed in this case. 
It was a statement by a party to the transaction, grow¬ 
ing out of it, illustrating its character, and spontaneously 
emanating from it. It was an emotional exclamation 
snringing out of the occurrence, without any opportu- 

I o o 

nity for the plaintiff, in the first throes of her physical 
and mental anguish, to premeditate and concoct a self¬ 


serving story. 

In Washington and Georgetown R. R. Co. vs. McLane 
1 i App.. 1). C., 220, 222 “it appears that while lying be¬ 
tween the tracks at the place of the accident, with his 
l e o S nearly servered from his body, a few minutes, it may 
have been from five to ten minutes after the occurrence 
of the injury, in response to questions by his mother, as 
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to liow the accident happened, he said: ‘He shoved me 
oil: and when asked who, his reply was: ‘Conductor 
Fleming.’ And another witness testified that when he 
reached the scene of the accident the mother had the 
little boy up in her arms, and she asked: “Willie, how 
did this happen and his reply was: ‘The conductor 
kicked me off the car.’ ” 

These declarations were admitted over objection, and 
wluther they were admissible or not as part of the res 
(/i'slih , was tne question presented on appeal. 

This court held that said declarations were properly 
admitted as part of the res gestae, saying at page 222 : 


"but the tendency oi recent decisions is to extend 
and liberalize the principles of admission, and 
declarations and statements are now, bv many 
recent decisions of high authority, admissible that 
would formerly have been excluded.” * * * 

Tile declarations, however, to be admissible, must 
be the natural emanations or promptings of the 
act or occurrence in question, and although not 
exactly concurrent in point of time, yet if they 
were voluntarily and spontaneously made, and so 
nearly contemporaneous as to l>e in the presence 
of the transaction which they illustrate and ex¬ 
plain. and were made under such circumstances 
as reasonably to exclude the idea of design or 
deliberation, such declarations are admissible as 
part of the res gestae .” 


To apply this clear statement of principle to the facts 
of the present case it certainly appears that the declara¬ 
tion of the plaintiff was made at the place of the accident, 
so recently after serious injuries received, and under 
such distressing circumstances as to preclude the idea of 
design or deliberation, and would seem to be but the 
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natural expression of the impression made upon her 
mind by the actual occurrence. All of the surrounding 
cii cumstances utterly exclude all idea of calculation or 
ability to manufacture evidence for ulterior purposes. 
See also— 


District of Columbia vs. Dietrich, 23 App., D. 

C* t 1 r ’ 

v •) 4 4 % 4 • *• 

Patterson vs. Ocean Accident and Guarantee 
Corp.. 2:> App.. D. C.. 40, 00. 


“Exception is taken to the testimony of Smith 
Hoover, showing the declaration of the plain¬ 
tiff made after the accident, viz: ‘They told me to 
lay down here, and it would be all right, and 
it wasn t all right.* The learned judge thought it 
part of the res gestae , and admitted it. We can¬ 
not say there was error in so doing. In the na¬ 
ture of things, there cannot be a sharply defined 
line between what is and what is not permissible 
as part of the res gestae. In this debatable region 
a margin must be left for the exercise of the 
sound discretion of the trial judge. We cannot 
say there was error committed in this regard in 
the present case. 

It is not shown just how long after the acci¬ 
dent Hoover arrived. Certain it is Ashley was 
still lying in the caboose. He was going, on ter¬ 
rible,’ as the witness savs. No physician had 
arrived, nor steps been taken to relieve him. 
These spontaneous and repeated utterances from 
a man in the condition of the plaintiff, while on 
the very spot of the accident, and shortly fol¬ 
lowing its occurrence, are so closely connected 
with, and a part of, the accident itself, that 
it was not error to admit them.” Delaware L. 
& W. R. Co., vs. Ashley (C. C. A.), 67 Fed. Rep., 
209, 213. 
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Pennsylvania Railroad Co. vs. Lyons, 121) Pa. St., 113, 
was an action for personal injuries sustained by the 
plaintiff, a passenger while alighting from defendant’s 
tram. A witness was asked what, if anything, plaintiff 
said to him when witness got to him right after the 
cUciuci t, and icplied: lie said that he got no chance to 
get off, and that his foot was caught against the steps” 

(115). The Supreme Court of Pennsylvania, on this 
point, said: 


\\ e cannot say that it was error to receive the 
declaration made by the plaintiff* immediatelv after 
the train passed, and while he lay on the platform 
where he fell. It was. tinder the authorities, a 
pait ot the res gestae. 1 ompkins vs. Saltmarsh, 
14 S. & K.. 2<.>; Elkins vs. McKean, 70 Pa., 41)3. 
It differs from the declaration which was re¬ 
jected in Ogden vs. Railroad Co., as that was 
made after the removal of the injuried party from 
the place where he was found: in this case’it was 
made while the party was lying where he fell, 
and an instant after his fall. The first speci¬ 
fication of error is not sustained” ( 121 ). 

In Fish. Administrator, vs. Illinois Central Rail¬ 
way Company, 1)0 Iowa. 702. 700-7 “the yard- 
master reached where Fish lay, about two minutes 
after the accident, and found him Iving on his 
side, four or five feet from the rail.* He asked 
hish how it happened, and Fish answered that 
he ‘stumbled on a stone: he was getting the pin.’ 

1 lie question and answer w ere against objections, 
and the question is whether or not it was a part 
of the res gestae. We think it was. The injury 
and the statement were, practically, concurrent 
in point of time. They were so identical as to 
time, as to preclude the element of premeditation.” 


In Casev, Administrator, vs. N. Y. Central & 
Hudson River Ry. Co., 78 N. V., 518-23, “The 
testimony of the witness McLeary, as to what 
occurred after the accident was properly admitted. 
It was merely following up the evidence which 
had previously been given by the same witness, 
and constituted a part of the same transaction.” 

In an action for the death of a bov caused by 
injuries received under a horse-car, his declara¬ 
tions as to how he got under the car, made at the 
scene of the accident, and when first picked up, 
are admissible in evidence * * *. Leahey vs. 

Cass Ave., etc. R. Co., 07 Mo.. 105. 

The plaintiff alighted from one of defendant s 
trains, on which he was a passenger, on a dark 
night, and fell against a pile of wood. Within 
fifteen minutes after the accident, while lying 
where he fell, and still uttering groans and ex¬ 
clamations of pain, he made a statement to one 
who assisted him, that the conductor made him 
get off where he fell. Held, that this statement 
was admissible as res gestae. International, etc. 
I\. Co. vs. Smith (Tex.), 44, American and Eng¬ 
lish Railway Cases, 324. 

To make declarations a part of the res gestae 
they must be contemporaneous with the main fact; 
but in order to be contemporaneous they are not 
required to be precisely concurrent in time. If 
the declarations spring out of the transaction, if 
thev elucidate it. if they are voluntary and spon¬ 
taneous and if they are made at the time so near 
to it as reasonably to preclude the idea of delib¬ 
erate design, they are then to be regarded as 
contemporaneous. State vs. Garrand, 5 Oregon, 
216 . 

Dr. Wigmore, in his “Code of Evidence,” says that 
spontaneous exclamation is an involuntary statement 



wrung from a person by tlie sudden happening of some 
outward occurrence sufficient to overwhelm reason. Any¬ 
thing causing such great nervous excitement as would 
pie\ent careful thought is capable of being construed as 
a sudden outward occurrence. 

The doctor gives as an example a wreck, where tw*o 
steamers had had a collision, and. as one of the ships 
was attempting to back away from the immediate scene, 
some few minutes after, the pilot was seen to stamp his 
foot and heard to exclaim angrily. “The rudder chain is 
broken. 1 his was admitted in evidence as a spontane¬ 
ous declaration or exclamation. 

Lord Holt, who was the first to introduce the rule 
allowing these exclamations to be given in evidence, said, 
“The statement may be made at any time during or after 
the happening of the occurrence if before time enough 
has elapsed for the party to devise anything in his own 
favor. H his statement, says Professor Wigmore, 
“has never been improved upon.” 

In the case of the ships, above referred to, it will be 
seen that although the accident had happened some little 
time before, the excitement of the pilot had prevented his 
forming any self-serving declaration. 

In the case at bar the plaintiff was enduring great pain, 
such pain as would wholly suspend the ratiocinative 
powers, and the time since her fall was so short that she 
could rot possibly have formed any self-serving declara¬ 
tion. 

Even had the time been longer than it was in this 
particular case, the fact that the plaintiff was in such 
terrible pain must l>e taken into consideration; and it is 
most improbable that one suffering as she undoubtedly 
was at that time, would be able to so far overcome her 
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great bodily pain as to carefully plan a self-serving 
declaration tending to saddle the blame for the accident 

upon the defendant company. 

“These surrounding circumstances, constituting parts 
of the res gestae, may always l>e shown to the jury, along 
with the principal fact; and their admissibility is de¬ 
termined by the judge, according to the degree of their 
relation to that fact, and in the exercise of his sound 
discretion; it being extremely difficult, if not impossible, 
to bring this class of cases within the limits of a more 
particular description.” Greenleaf, Vol. 1, p. 158, cit¬ 
ing Park, J., in Rawson vs. Haigh, 2 Bing., 104; Ridley 
vs. Gvde, 0 Bing., 349, 352; Pool vs. Bridges, 4 Pick., 
379; Allen vs. Duncan, 11 Pick., 309. 

“The common law * * * makes declara¬ 

tions accompanying an act or so nearly connected 
therewith in tjme as to be free from all suspicion 
of device or afterthought, admissible in evidence 
as part of the res gestae. It is scarcely credible 
that this little girl, while enduring such excruciat¬ 
ing pain, perhaps torture would not be too strong 
a 'word to characterize it, from this frightful 
wound, would have been capable of framing a 
story with a view to her ultimate advantage of 
oaiii, or for any other ulterior purpose. Her 
mind must at that time have been wholly occupied 
with her own condition; this, it seems to us, would 
be the reasonable and natural conclusion of any 
mind not warped by prejudice or biased by some 
strong motive leading or driving it in the op¬ 
posite direction.” Augusta Factory, vs. Barnes, 
72 Ga., 217, 226. 

In the leading case of Insurance Company vs. Mosley, 
8 Wall, 397, 408, an action was brought against the 
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insurance company on the ground of accidental death 
and the plaintiff introduced evidence, over objections, that 
the injured person had left his bed in the night time 
and when he came hack ‘‘lie said he had fallen down 
the back stairs and almost killed himself; that he had 
hit the back part of his head in falling down stairs” 
(403). 

In holding this testimony properly admitted, the 
Supreme Court said: “Such declarations are regarded 
as verbal acts, and are as competent as any other testi¬ 
mony. when relevant to the issue. Their truth or falsity 
is an inquiry for the jury” (405). * * * “The ten¬ 

dency of recent adjudications is to extend rather than 
to narrow the scope of the doctrine” (40S). 

So. in an action on an accident policy, statements of 
insured “that he had humped his head on the gas fixture 
down there. He said it was very low\ and he got an awful 
bump.” made a minute or two after coming from the 
cellar, to his clerk in the store, were held admissible. 
“The testimony of these witnesses was admitted on the 
theory that the statements then made were so nearly 
connected with the occurrence as to l>e a part of the res 
ijcstac , and the ruling seems to he justified by the decision 
of the Supreme Court in Insurance Company vs. Mosley, 
8 Wall., 307.” Travelers’ Assn., vs. West (C. C. A.). 102 
Fed. Rep.. 220, 227. 

“The modern tendency is to extend rather than to 
narrow the rule as to the admission of declarations as 
part of the res i/estae, especially in view of the fact that 
the parties are now generally permitted to testify in their 
own behalf, and to consider the grounds which formerly 
excluded such declarations as affecting their weight only.” 
Jack vs. Mutual Reserve Fund Life Assn. (C. C. A.), 



29 


113 Fed. Rep. 49, 53. See also Louisville & N. R. Co. 
vs. Earl s Admx. 94 Ky., 368 (22 S. W., 607); Lind- 


berg vs. Crescent Mining Co., 9 Utah, 163. 

In the following eases declarations made by agents of 
the defendants at the time or soon after the occurrence 


were held properly admissible as part of the res gestae : 
E. St. Louis Connecting Rv. Co. vs. Allen, 54 Illinois 


Appeals. 27, 30; McLeod vs. Ginther, 80 Ky., 399, 403; 


Springfield Consolidated Ry. vs. Welsch, 155 Ill., 511, 
512: The Ouiney Horse Ry. and Carrying Co. vs. Gnuse, 


137 Ill., 256-269; Wabash & Western Ry. vs. Brow, 65 
Fed. Rep., 941: Dirkel vs. Central Pacific R. Co. (Cali¬ 
fornia), 9 Pac. Rep., 99; Keyser vs. Chicago, etc. Ry. 
Co.. 6 ; Mich., 390; Hermis vs. Chicago, etc. Ry. Co., 80 


Wis., 590. 

On page 26 of appellant's brief it is stated that it was 
entirely upon the supposed authority of the case of Kehan 
vs. Washington Ry. & Electric Co., 28 App. D. C., 108, 
that the learned trial justice admitted the statement now 
complained of. This is not only an erroneous statement, 
but, as a matter of fact, appellant on the trial of the 
case at bar sought to exclude the statement on the sup¬ 
posed authority of the Kehan case. It is evident, how¬ 
ever, that that case has no application to the facts and 
circumstances here presented. In the Kehan case the 
defendant sought to introduce in evidence a statement 
of a non-actor, the plaintiff’s brother, a passenger on the 
car. made a few moments after the accident to the plain¬ 


tiff. 

In Vicksburg & Meridian R. R. vs. O’Brien, 119 U. 
S., 99, 105, cited by appellant the statement sought to be 
introduced was that of the defendant’s engineer made 10 
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to 30 minutes after the accident happened to a third 
person, that the train was being run at a speed exceeding 

' m,lcs an ho,,r - "ft was. in its essence, the mere 
narration of a past occurrence, not a part of the res 

r,! a ' s ertion or representation in the course 
of conversation, as to a matter not then pending, and 

in respect to whidi lus authority as engineer had been 
fully exerted” (105-6). 

In Metropolitan Railroad Co. vs. Collins. 1 App. 
D. C.. * 100 . also cited by appellant, it was sought by 

plaintiff to introduce the declaration of defendant’s 
"transfer agent." who was not an actor in the occurrence 
while assisting plaintiff to the drug store a few minutes 
alter the accident. This court said : “In every case in which 
declarations have iavn admitted as part of the res gestae, 
we think it will be found that they came either from an 
injured or wounded jierson. or from the other actor or 
actors in the transaction" (387-8) * * * ( j le 

declaration offered had been made by tbe conductor of 
the car whose negligence, according to the plaintiff, caused 
the injury the error would not be so clear, but the transfer 
at^nt was not an actor in the occurrence and had nothing 
to do with it” (389 ). 

National Masonic Assn. vs. Shryock, 73 Fed. Rep.. 

' 74, 7*1 ; also cited by appellant, was a case in which the 
court, of course, held “that declarations made by a de¬ 
ceased person two hours after an injury from a fall in a 
street, and not at the scene of the accident, but while 
engaged in his ordinary business avocations in other 
places, that he had f lien and sustained an injury from 
which he was sintering, are inadmissible” (781). 
Plainl) such a declaration, not at all contemporaneous 
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and, while engaged in a subsequent and entirely discon¬ 
nected transaction, is not similar to the case at bar. 

Many of the remaining cases cited bv appellant in 
support of its contention on this question are plainly 
not in point from a mere reading of the excerpt given. 
An examination of the other cases cited by appellant 
shows them to be equally inapplicable, as will appear 

from the following summary. 

nomingus vs. State*. 04 Ala. ». was a criminal case, 
where Domingus was under indictment for murder, and 
ji w . sought to introduce a statement made by George 
Stringer, the deceased, to the witness, Calhoun, that he 
(Stringer) “was on his way back to the warehouse, 
over defendant s exception, and the appellate Court said, 
“his remark, for aught that is in this record, was of the 
most casual kind; that he was returning to his place of 
business, a fact which does not appear to have been due 
to anything which had previously transpired between him 
and the defendant, nor to have led up to the subsequent 
occurrences, nor to have borne any relation whatever to 
anything that happened between the parties to the dif¬ 
ficulty which resulted in his death." 

Enos vs. Tuttle, 3 Conn., 247-50, was an attachment 
action where it was held that the declaration of the 
absconding debtor was not evidence for the plaintiff 
against the garnishee; Rockwell, admr., vs. Taylor, 41 
Conn., 55., was an action in assumpsit where the defen¬ 
dant attempted to prove that a few minutes after the 
plaintiff had left him, the witness asked the defendant 
what they had been doing, and the defendant thereupon 
stated to" plaintiff what the business was— clearly hear¬ 
say without the essential elements of res gestae. 
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In Luby vs. Hudson River Ry. Co., 17 N. Y., 131, the 
statement of the driver sought to be introduced in evi¬ 
dence was not made at the time of the occurrence, but 
after it had been completed, in reply to an inquiry from an 
outsider, the policeman. 

In Railway Company vs. Becker. 12s Ill., 54r>, the in¬ 
jured person had gotten up on his feet and walked to¬ 
ward or just reached the sidewalk when he was asked 
what was the matter. There was no evidence showing 
that he was in great pain, nor did the circumstances pre¬ 
clude premeditation. 

In Redman vs. Railroad, is.") Mo., 1. the conversation 
objected to was a declaration by the conductor sometime 
after the occurrence had happened, not growing out of 
it in any sense. 

It is further submitted that not only was this statement 
admissible, as part of the res gestae, but even if errone¬ 
ously admitted, it was not prejudicial error, because the 
evidence was merely cumulative. 

When objection was made to Dr. Eiseman stating 
the conversation lx*tween the plaintiff and the conductor, 
that conversation had already been testified to and had 
gone in add cnee without objection from the plaintiff her¬ 
self. That this is true and that the court itself recognized 
that fact is shown by the record at the time the tardy 
objection was raised. 

“The court: The testimony has already gone in, with¬ 
out obiection from the plaintiff herself as to what oc¬ 
curred there” (R. 9). 

Mrs. Wright testified to that conversation with the 
conductor and there was no objection to its admission, 
and it was substantially the same (R. 6-7). As has al- 
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ready been pointed out in the argument under the previ¬ 
ous assignments of error, the only objection made by de¬ 
fendant at the time plaintiff testified to her conversation 
with the conductor was to that part of the conversation 
in which she used the words. “1 am too cautious a person. 

There was no difference between the statement of the 
plaintiff on the stand as to how the accident happened, 
her statement to the conductor as testified to by herself, 
and the testimony of Dr. Eiseman as to what she had 
said to the conductor. Mrs. Wright testified that while 
she was alighting the car was suddenly started, and threw 
her (R. «>); that is substantially the same thing she 
claimed to have told the conductor (R. 0) ; that is sub- 
stantially the same thing Dr. Eiseman heard her say \ 
“You pulled too quick, you threw 1116 '' (R. 12 T. Cer¬ 
tainly no prejudice could have been done the defendant 
by the admission of this cumulative evidence were its 
admission the grossest error. If the plaintiff testified 
to that fact without objection, the action of the court 
in permitting Dr. Eiseman to testify substantially to the 
same thing, if error at all, was immaterial and harmless. 

In the case of Railroad Co. vs. McLane, supra, where the 
trial court not only admitted declarations made at the 
place of the accident, but also declarations made in the 
ambulance on the way to the hospital in answer to ques¬ 
tions adressed by the officer in charge of the ambulance, 
although this court held that these later statements were 
not properly admissible and should have been excluded 
this court said: “It is manifest their admission did the 
defendant no harm or injury whatever. They were 
substantially but mere repetitions of the declarations or 
statements made at the place of the injury. We shall 
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not, therefore, reverse tlie judgment for the error in ad¬ 
mitting these declarations. The principle is well settled 
that an appellate court will not disturb a judgment for 
an error that did not operate to the substantial injury of 
the party against whom it was committed, and we are 
decidedly of opinion that no injury was done by the 
error just mentioned” ( 224 ). See also Burke vs. Claugh- 
ton, 12 App. 1). C\, 1*2, 100, and cases cited. 

I'o summarize then, it is submitted that the verdict and 
judgment is in full accord with the evidence: that the 
court properly refused to strike out the remarks of plain¬ 
tiff as to her habit of caution; that if the refusal to strike 
out these remarks be error, the plain instruction of the 
court to the jury that they “have nothing whatever to do 
with the plaintiff's habit of caution” cured the alleged error 
and the jury are presumed to have obeyed the instructions 
of the court; that the statement of plaintiff to the con¬ 
ductor testified to by Dr. baseman was properly admitted; 
and that even if this statement were not admissible, the 
fact that it was substantially the same as had already 
been testified to by the plaintiff without objection, renders 
its admission harmless, and not reversible error. 

It is accordingly submitted that the appellee is justly 
entitled to the compensation awarded her by the jurv for 
the permanent personal injuries sustained, and that the 
judgment herein should be affirmed. 

Respectfully submitted, 

Alvin L. Nenvmyer, 

Richard J. Quigley, 
Attorneys for Appellee. 
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At page ti of the appellant's brief, it is erroneously stated 
that the ground of the first exception, which was' to the 
language of the appellee, “Because I have always been very 

careful, was, “that it was an ‘argumentative part of the 
answer.’ ” 

rhe record shows (page (I) that this statement of the 
plaintiff was objected to, and motion was made to strike it 
out, not merely because it was an argumentative part of the 
answer, but the original objection was based on the ground 
that, “it is not a question of what she always did, but what 
she did on this occasion.” What actually occurred at this 
time is best stated in the language of the record: 

“Mr. Hoover: I object to that statement, and 
mo\ e to strike it out. It is not a question of what 
she always did, but what she did on this occasion. 

T he Court. I w ill not strike it out. She makes 
it as a mere incidental remark. 
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“Mr. Hoover: It is an argumentative part of the 
answer. 

“The Witness: Shall I continue? 

“Mr. Newmeyer: Yes; continue. 

“Mr. Hoover: Does your Honor rule that that 
shall not go out ? 

“The Court: Yes.” 

At pages to !> of appellee s brief, much stress is laid 
upon the fact, that at the conclusion of the charge of the 
trial court, counsel for appellant reminded the presiding 
Justice that he had stated earlier in the trial, that he would, 
“call the attention of the jury to the fact that the caution 
of the plaintiff under ordinary circumstances has no weight 
in this case.” The appellee goes so far as to assert, at page 
!>. that, “appellant’s failure to make any objection or to 
take any exception, to the sufficiency of the charge, pre¬ 
cludes it from doing so now.” 

Two answers may he given to this suggestion, either of 
which is complete and conclusive. 

In the first place, at page < of the record, after the Court 
had overruled the objections made to the appellee s state¬ 
ment that she was too cautious a person, appellant requested 
the Court to instruct the jtirv, then anti there, that they 
should not consider this statement as evidence in the case, 
but the Court declined to give such instruction at that time, 
because of this intimation that such an instruction would lie 
given at a later stage of the case, appellee merely reminded 
the Court of the state of the record. 

In the second place, the Supreme Court of the United 
States, in Gas Light Company vs. Lansden, 112 U. S., f>34. 
and in Throckmorton vs. Holt. ISO U. S.. .">,">2 (pp. 18-2*1 
of our original brief). held that the burden of withdrawing 
improperly admitted evidence from the consideration of the 
jury is not ui>on the party against whom it has been ad¬ 
mitted, hut upon him at whose instance it has been received. 
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The contention was made in the former case as here, that the 
error was cured by an instruction given at the request of 
the defendant. But this contention was overruled; the 
Court saying, “It is true the defendants did not, in so many 
words, ask the Court to withdraw the evidence from the 
jury. It was, however, duly objected to when received, 
and it was error to receive it. I nder such circumstances, 
in order to cure the error, the Court, when deciding that 
punitive damages could not l)e recovered, should have 
plainly and in distinct language withdrawn this particular 
evidence from the jury. We cannot he certain that its 
effect was removed by this action of the Court.” 

In the latter case, the Court said: “After striving so hard 
to get it in, when they desired it to he withdrawn they were 
under an obligation to have it done plainly and certainly.” 

The Court, having admitted this testimony and in refus¬ 
ing to strike it out. having stated in the presence of the 
jury that it was a mere incidental remark (record page 0), 
and having thereafter charged the jury merely that they 
had nothing to do with the plaintiff s habit of caution 
(record page 2b), without having, “plainly and in distinct 
language withdrawn this particular evidence from the jury,” 
or instructed the jury in any form that they could not con¬ 
sider this evidence for any purpose, or to any extent, we 
submit that this Court cannot, any more than could the 
Supreme Court in the Lansden Case, “be certain that its 
effect was removed by this action of the Court.” Indeed, 
on the contrary, when we consider that the plaintiff’s case 
consisted merely of her own statement, and that of a young 
girl, seven years of age at the time of the accident, together 
with the testimony of Doctor Iseman. who did not see the 
accident, but came up after it occurred, and who testified 
only as to the colloquy between the appellee and the con¬ 
ductor, which was overborne by the overwhelming weight 
of defendant’s testimony, given by six witnesses, in addition 



to the motorman and conductor, the conclusion is irresistible 
that the jury must not only have considered, hut have given 
controlling' weight to this objectionable testimony, arguing 
that, as the plaintiff had testified to her habit of being- 

o 

careful, and that she was too cautious a person to get off 
the car before it stopped, she did not get oft in the manner 
the defendant's witnesses stated, hut that the accident oc¬ 
curred as she descried it. and that, instead of being merely 
uncertain as to whether its effect was remoyed. there is no 
question but that the defendant was prejudiced by the 
refusal of the Court to strike the testimony out. 

The pertinency of Gas Company ys. Poore, App. 1). C., 
127. 1 •!.*», cited at page 10 of appellee's brief, is not ap¬ 
parent. We have already seen that the objection to the 
testimony now under consideration was not. as stated by 
appellee, based entirely upon the ground that it was an 
argumentatiye statement, hut that the original and primary 
objection thereto was, that the question was not what she 
always did, hut what she did on this occasion. It is hardly 
conceivable how we could have pointed out more specifi¬ 
cally than was done in this instance the ground of our 
objection. Had we stated merely that the testimony was, 
“not admissible as evidence." as suggested at page 11. of 
appellee’s brief, the objection would, without a doubt, have 
l>een too general for consideration by any court under the 
ruling made in Gas Company ys. Poore, as well as other 
authorities too numerous to mention. 


Taking up the cases cited hv the appellee in support of her 
contention that the evidence of the appellee was admissible, 
it is respectfully submitted that, in each of these cases the 
facts and circumstances were different from the case at bar. 
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lha ,' the several clings of the courts i„ those cases are 
no authority upon the proposition notv under considera- 

t,0 ’ : Fur,her ”’°re. appellees contention in this regard R 
‘ ' rUt " " h the <lecisi °ns of the Supreme Court of 

"' tef , St3tes and other federal courts, as well as the 

dw atathHi' 1 0> aiUh0nt ' V - the S ’ ate courts - as shown by 
°" ° ur . or,g,,,al brief - at P a ges 0 to 8. As 

Ur7 a r;i r ,t,CS ' aPPel,ee haS °"'r '«« able to find 

lZ ZZZtZ M ™ reaMy 

In Berry vs. City of Greenville, <15 S F Ren lo-t ,u 
tour, admitted the evidence merely for the purpose of 
showntg that the plaintiff was not walking i„ any 'utJsua 
'at. I he decision m that case does not meet the objection 
here made, that the plaintiff was so cautious that she would 
not step off a car before ,t stopped. 

Dat is, Admx., vs. Railroad Company, us \ H oj.~ 
tnn.e,I entirely upon a rule of law. peculiar to’ the'State 
■t -New Hampshire and, as heretofore stated, in conflict 
with the universal rule in the Federal courts, and the great 
height ot authority elsewhere. S at 

1,1 U iIS °'’ VS ' Railroa<I Company, 18 R. I., 3 »8. the wit 
ness was a.lowetl to testify that the plaintiff had his horse 

under pretty good control and seemed to drive carefully no 
objection having been made other than that the witness 

had not qualified as an expert. The point here at issue was 
not there presented to the Court. 

III. 

In her effort to overcome the effect which the decision 

!! ^ Upreme Court of ‘he United States in the Lansden 
a " d „ ° !t Cases must necessarily have upon this appeal, the 
appellee cites Railroad Company vs. Roy, 102 U. S 451 

1 he brtet «|notes extensively from this case, but omits to 



state the manner in which the trial com i nought to c; e ihe 
error. The following charge was given to the jury: 

“The jury should not taler into consideration any 
evidence touching the plaintiff's pecuniary condition 
at the time he received the injury, localise it is 
wholly immaterial how much a man may have ac¬ 
cumulated up to the time he is injured: the real 
question being, how much his ability to earn money 
in the future has been impaired." 

The Supreme Court, after quoting this charge, said: 

“Notwithstanding this emphatic direction that the 
jury should exclude from consideration any evidence 
in relation to the pecuniary condition of the plain¬ 
tiff, the contention of the defendant is that the orig¬ 
inal error was not thereby cured. * * * The 

charge from the Court that the jurv should not con- 
sider evidence which had been improperly admitted 
was equivalent to striking it out of the case. Phe 
exception to this admission fell when the error was 
subsequently corrected by instructions too clear and 
positive to he misunderstood by the jury." 

Had the Court in the case at bar taken like action, there 
would have l>een no occasion for the contention now being 
pressed upon this Court, but the trial court, not having in¬ 
structed the jury that they “should not take into considera¬ 
tion" the evidence improperly admitted, and not having cor¬ 
rected the error, committed by its admission and refusal to 
strike out. “by instruction too clear and positive to be mis¬ 
understood by the jury,” it is evident that such error was 
not cured, and that the judgment should be reversed there¬ 
for. 

In Traction Company vs. Leaf, <U N. E.. 10<P5. 10(57, the 
Court did not hold, as stated in appellee’s brief at page 15, that 
error had been cured. I he Court, of its own motion, gave 
the jury the instruction quoted in the brief, and the only 
objection, which appears in the report, is that undue promi- 


nence was given to the testimony of this witness by directing 
die juiys attention thereto, hut the Court held, and held 
only that, "the instruction in question did no more than 
to clearly limit the purpose for which evidence of alleged 
contradictory statements could he considered." 

With respect to Peck vs. Traction Company. 1:51 Mo. 
•\|>1>., 1--54, 141-2, it is sufficient to observe that the Court 
gave the jury a written instruction withdrawing the testi¬ 
mony from their consideration, as stated in the brief, and 
in addition, orally charged them: 

" y ou will he careful to exclude that evidence front 
your consideration—all of the evidence as to a con¬ 
versation between the plaintiff and the conductor a. 
the tune he went back to her-in making up your 
verdict in tins case. 6 1 y 

In other words, in that case the Court pursued the very 
course which should have Iteen pursued in this case, and 
u Inch the appellant requested the trial court to follow. 

In Grattan vs. Williamston. 11(1 Mich.. 4 ( 12 , the Court 
retused to reverse a judgment for error committed in ask¬ 
ing plaintiff, in redirect examination, if he was endeavoring 
to exercise care and caution at the time of the accident, 
lie having already, upon cross-examination, testified fully 
as to what he did do in passing over the walk. The refusal 
to reverse the judgment was based upon the appellate 
Courts opinion that the defendant suffered no harm from 
the question being put and answered, under the particular 
circumstances ot that case, which are radically different 
trom the case at bar; but. even so. it is apparent from a 
rtac mg of the report that, under the circumstances there 
existing, the decision of the Court is diametrically opposed 

to that ot the Supreme Court of the United States in the 
Lansden case, already cited. 

In Wright vs. Land Company. 75 X. \V„ 1000, the court, 
alter admitting the testimony referred to in the brief, noti- 


ficd the parties that the testimony should be stricken out. 
mentioning the names of several witnesses, but not includ¬ 
ing that of Mrs. Wright, who had testified at length on the 
subject and was a party to the action. The defendant con¬ 
tended that this was error, and. in overruling the contention, 
the court said: 

“Had it not been cured by express .directions in 
the charge to the jury, the defendant’s contention 
would have had substantial ground to rest upon.” 

The trial court had expressly charged the jury that thev 
could not consider the testimony which had been admitted, 
that it “is not admissible as evidence and should not be con¬ 
sidered by you.' The appellate court, in affirming the 
judgment, said : 

“Here was a plain and definite direction to the 
jury to disregard the objectionable testimony.” 

In Railway Company vs. Hvndshaw, 1 Hi Ill. App., 3f>7, 
the court having admitted evidence, over objection, upon 
counsel's promise to “connect it up” and counsel having 
failed so to do, the court instructed the jury not to con¬ 
sider it. 

In Railway Company vs. Blake. 173 Ill., 3.*>4. the trial 
court improperly permitted an ordinance to be read in evi¬ 
dence to the jury, and the appellate court held that the error 
was cured by the instructions, which fully covered the law 
involved in the case. As the ordinance was not a fact, but 
a law. when the court fully charged the jury upon the law. 
the original error was cured according to the view of the 
Illinois court. The two cases are too dissimilar to justify 
further comment. 

In McDannald vs. Railway Company, 72 Pac.. 481, there 
is nothing to show what was the testimony objected to, 
or by whom it was given, and it is therefore impossible for 
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this Court to know whether it was or was not prejudicial. 
Xot only so. but the court merely ruled that an instruction 
to the Jury. “ That they could not consider the evidence,” was 
equivalent to striking it out. 

In Stavinow vs. Insurance Company, 43 Mo., App. 513, 
cited on appellee’s brief as Manufacturing Company vs. Ball, 
theie is nothing to show the subject matter of the conversa¬ 
tion complained of, and the only point decided was that it 
was error to admit the testimony, but that the error was 
cured by “the fact that the court excluded the testimony by 
instructions asked bv defendant.” 

An examination of Railway Company vs. Lester, 12 S. 
W., 055. shows that the defendant could not, by any pos¬ 
sibility. have been prejudiced by the action of the trial court 
in admitting the statement that the man groaned until he 
died, because of the fact, as stated by the court, that the in¬ 
juries received by him in the accident were of such a char¬ 
acter as would necessarily cause pain and suffering, but the 
jury was distinctly instructed that there could be no recov¬ 
ery tor pain and suffering, and damages could only be 
awarded for the pecuniary loss occasioned to the next of 
kin by the death of the decedent. 

In Beard vs. Heck, 13 Pa. Superior Court, 3!) 1, the court 
charged the jury not to consider the evidence which had been 
improperly admitted. 

We do not dispute the general proposition laid down in 
Gorman \s. bitts, 00 Atlantic Rep., 35J, as the court in that 
case said (35S) : “An error in admitting testimony can be 
cured b\ suitable directions to the jury subsequently given * 
and those in the case at bar were clear and explicit.” 

In Baker vs. Racine-Sattley Co.. 125 X. W\, 5S7, the jury 
were told that the evidence objected to, “should be entirely 
disregarded.” 

In Harrison vs. Electric Light Co., 105 Mo., 006, 035, 
the Court after admitting the testimony objected to, “ ex - 




eluded that testimony and instructed the jury not to con¬ 
sider it in making up their verdict,” and the appellate court 
laid down the rule that the test, whether such an error is or 
js not cured, is whether the Court does or does not, “in¬ 
struct the jury to disregard it.” 


The only point remaining for consideration is the appli¬ 
cation of the res gestae doctrine to the facts of this case, in 
reviewing the cases cited by the appellee in support of her 
contentions in this regard. 

The true test, it must always be borne in mind. is. as 
pointed out by this Court in Railway Company vs. Collins, 
1 I). C.. App., •>*•{, that statements, to he admissible as part 
ot the res gestae, “must he undesigned incidents of the very 
act in controversy: spontaneous emanations therefrom, 
and must not have force independent thereof or he depen¬ 
dent for their effect on the credibility of the person making 
them.” In other words, stated more briefly, thev must he 
spontaneous, excited by the occurrence itself. If elicited 
by a question, or excited by a dispute or controversy, they 
are not spontaneous, and are not part of the res gestae , and 
must therefore be considered deliberate statements and con¬ 
sequently self-serving declarations. 

The appellee, in describing here conversation with the 
conductor, said ( Rec., p. d) that the conductor came up 
with papers for her to sign, she refused to sign them, he 
had written what she was to sign, and he said, “Sign that 
you went off before the car stopped”: but she said. “Xo, I 
did not. That car had stopped”: and he said “Sign that 
you thought it had stopped.” and she said. “Xo; that car 
had stopped”; that he disputed her, she said. “Yes; it had”; 
“I am too cautious a person.” and he said. “You have got to 


sign it. 
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It is, of course, evident that the remark testified to by the 
witness Iseman must have been a part of this conversation, 
later in time than that testified to by the appellee, and con¬ 
sequently a controversial statement, rather than a sponta¬ 
neous outburst. I pon a careful consideration of this mat¬ 
ter, it must he apparent that what the witness Iseman tes¬ 
tified to was a deliberate and designing statement made by 
the plaintiff in her effort to controvert the alleged statement 
of the conductor that she had stepped off the car before it 
stopped, and seeking to absolve herself from responsibility 
for the accident, in the endeavor to fasten liability upon the 
master of the conductor, and therefore there can be but one 
conclusion, and that is that this statement is not a part of 
the res gestae, but was a narration of a closed event. 

In the Collins Case, the Court, after laying down the gen¬ 
eral test above quoted, said: 

“ fhe rule will be found to have been relaxed in 
cases where the person injured was a child, and 
made the explanatory statements to the father or 
mother on first meeting and while suffering from 
the injuries received (citations).” 

• 

In Railroad Company vs. McLane, 11 1). C., App., 220, 
the Court did no more than relax the rule in favor of a 
child’s explanatory statements made to its mother on first 
meeting her and while suffering from the injuries received; 
and, in so relaxing the rule, only followed its previous de¬ 
cision in the Collins Case. Furthermore, there was no con¬ 
troversy such as existed in the case at bar. 

If anything further were needed to distinguish the Col¬ 
lins and McLane cases, it is furnished bv a reference to the 
universal rule that whether or not the res gestae doctrine is 
applicable depends upon the particular facts of each case, 
subject only to the general rule above stated. 

In District of Columbia vs. Dietrich, 23 App., D. C., 577, 
579, plaintiff’s husband was walking about 30 feet ahead 
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ot plaintiff, when he heard her scream and sav: “I think T 
have broken mv foot.” 

I'lie Court, of course, held this to he a part of the res 
fhstac. I he exclamation was not made in response to any 
question put to the plaintiff, was not a part of any con- 
tro\ersy with anyone, but was a voluntary outcrv made 
without any opportunity for reflection. 

In Patterson vs. Ocean Accident & Guarantee Corp., 27> 
App., D. C., 4»;. the decedent, an osteopath, coming out 
ot a room, in which he had been treating patients, volun¬ 
tarily stated, not in answer to any question, or in the course 
of a colloquy of any sort, that he had strained himself and 
was suffering great pain. 

In Railway Company vs. Ashley, (*>7 Fed. Rep., •>()!>. the 
statement admitted was a spontaneous utterance, and the 
tacts and circumstances under which it was made were en¬ 
tirely different from the SUSmt case. 

1 he same remarks apply to Railroad Companv vs. Lyons, 
PO. Pa. State. 1 1-5. and to Railway Company vs. Smith. 44 
American and Knglish Railway Cases, .424. 

In Fish Administrator vs. Railway Company. Sii» la., 7<W- 
n 7, the Court said : 

“Applying the rule to declarations, if tliev are within such 
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tune as that premeditation is precluded, thev may be re¬ 
garded as a part of the thing done. This is not to be re¬ 
garded as the invariable test, but it is a test and has appli¬ 
cation to the case.” 

The only objection made in that case was: “That a decla¬ 
ration cannot he a part of the res gestae if made after the 
actual injury. Xo such contention is advanced here. 

In Casey vs. Railroad Co., 7S X. V., 5IS. :>24. there was 
no evidence admitted as to any statements made by any of 
the actors in the transaction, but one of the witnesses was 
merely allowed to testify as to what occurred after the acci¬ 
dent ; and the court held that it was merely following up the 
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evidence he had previously given, and constituted a part of 
the transaction. 

I a alley vs. Railroad Co., 1)7 Mo., Hi 7, 172-3, is similar 
in all pertinent particulars to the McLane case already con¬ 
sidered. In both cases, the rule was relaxed in favor of a 
child, explaining the cause of the occurrence at the scene of 
the accident. Indeed, in the Leahey case, the Court ruled 
out subsequent statements, made by the injured boy after he 
had been removed from the scene of the accident, on the 
ground, among others, that the statements had been made, 
“in answer to questions as to how he got hurt.” 

In the case of State vs. Garrand, ."> Oregon. 21<‘>, the de¬ 
fendant was indicted for murder, and the witness was per¬ 
mitted to testifv that the deceased stated that he asked the 
defendant what was the matter, and it was then that the de¬ 
fendant shot him. The Court admitted this evidence as a 
part of the res gestae. This case cannot he considered as 
an authority in support of the contention of the appellee, 
for the reason that the facts in that case were entirely dif¬ 
ferent. and undoubtedly the evidence was properly admitted 
as a part of the res gestae. 

\Ye are perfectly willing to submit this case, upon the 
present proposition, on the statement of the rule as laid 
down by Dr. Wigmore and Lord Holt in the quotations at 
pages 2.*i and 2<‘> of the appellee's brief. These statements 
of the rule are in accordance with our contentions, from the 
besrinniner to the end of this case. 

o o 

In the case of Augusta Factory vs. Barnes. 72 Ga., 217, 
the plaintiff was a girl 14 years of age, employed in a 
factory, and had her hand crushed in a spinning-machine. 
The statement complained of was made by her to her father 
immediately upon her removal to her home, anil imrlrr Htr 
authority ~ r d r This is an instance of the 

relaxation of the rule in favor of the statements of children, 
mentioned in the Collins case. 


i 



The facts case are entirely different from the facts 

in the case at bar. 

With respect to the Mosley, West and Jack cases, cited 
at pages 2 1 and 2s of appellee's brief, so far as they arc at 
all pertinent, it is sufficient to draw attention to the fact that 
in Railroad Company vs. Collins, 1 I). C. App., :*S3, the 
Court also recognized a relaxation of the rule when the 
statements offered in evidence were “made by an adult im¬ 
mediate 1\ after injury, and while suffering from wounds 
which shortly produced death, where, superadded to the 
improbability of designing statements being made in intense 
suffering, was the shadow of impending death, giving to 
the words almost the solemnity of a dying declaration.” 

(Citations.) 

In Railroad Company vs. Earls, Admx.. !*4 Ky., 3t»S, the 
decedent, immediately after the accident, made a sponta¬ 
neous statement as to how r it occurred. There was no con¬ 
troversy between the deceased and any other person, nor 
were any questions asked of him as to how it occurred. 

In Lindberg vs. Mining Company, 0 Ctah, ir»3, a wit¬ 
ness, an employee of the defendant company, made a state¬ 
ment to the foreman, 2:> minutes after the accident, and :> 
miles away from the place of the accident, narrating to the 
foreman Mdo what was the cause of the accident; and yet 
the Court admitted this statement in evidence. It is sub¬ 
mitted that this case is so much at odds with the universal 
weight ot authority, that extended discussion is unnecessary. 

The cases cited on page 20 of appellee’s brief as to the 
admissibility of declarations made by agents at the time of 
or soon after the occurrence have no bearing upon the case 
at bar. because no such question is here at issue; and. even 
if they do support the statement made in the brief, in so 
doing they are in direct conflict with the ruling of the Su¬ 
preme Court of the United States in Railroad Company vs. 
O’Brien. 110 L. S., 00, lO.Vti, quoted at page 24 of our 
original brief. 
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As each case rests largely upon its own particular facts, 
no standard or universal test can be established, the appli¬ 
cation of which can determine, in every case, that the par¬ 
ticular testimony under consideration is admissible. But 
there are several well recognized tests of exclusion, and no 
testimony can be admitted in evidence as part of the res 
t/estae until it has been tested by these standards and found 
sufficient. 


The primary test is spontaneity, a test which the testi¬ 
mony offered in the present case cannot stand. This test 
requires that there be no extraneous exciting cause what¬ 
ever, but, in the language of Dr. W'igmore, quoted at pages 
:2.V<; of appellee s brief, “a spontaneous exclamation is an 
involuntary statement, wrung from a person by the sudden 
happening of some outward occurrence sufficient to over¬ 
come reason." A statement made in response to a ques¬ 
tion, or in the course of a dispute or colloquy, cannot in 
any sense of the term be considered as having been wrung 
from the person, or as spontaneous. Thus, for example, 
it has l)een frequently held, and such is the general rule, 
that statements made in response to questions, propounded 
even at the very instant of the occurrence, are not a part 
of the res gestae. 

In Guild et ah, vs. Pringle, 130 Fed. Rep., 411 >, plain¬ 
tiffs intestate died as a result of injuries received as a 
consequence of falling into a hole. One witness testified 
that he looked in the hole, saw plaintiff s intestate in the cor¬ 
ner, in a crouching position, with his leg doubled under 
him, struggling to sit up, and groaning, and laying as he had 
fallen, that decedent’s wife asked him how he came to fall 
in the hole, and he said, “No lamp put there"; that he was 
coming back from the meeting, and there was no lamp at 
the hole. Another witness testified, without objection, that 
he went down into the hole, was the first one to go down, 
asked the decedent how in the world it happened, to which 
he replied that he was coming from a meeting, stepped with 
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his left foot and dropped in; that witness asked if there was 
any light, and he replied, “Xo light.” The widow testified 
that she asked how it happened, and was there no light, and 
he said, “Xo light”; that the foreman said. “There was a 
light, and the decedent said “there was not a light.” The 
Court, reversing judgment for the plaintiff, said; “The con¬ 
dition in which Pringle was found was so intimately con¬ 
nected with the immediate cause thereof—the fall into the 
excavation—that his declaration to Austin Pringle, that he 
fell or stepped into the hole, was. under the Moslev case, 
properly admitted. The part of Pringle’s declaration, how¬ 
ever, which is complained of is the statement that there was 
no light at the hole. In making this statement, Pringle was 
going hack of the immediate cause of the injury—the fall— 
and was stating the cause that led to the fall. In admitting 
this part of the declaration, the trial court, as we think, 
went a step beyond what is authorized by the Mosley case. 

* * The declaration that there was no light was made 

in answer to a suggestively leading question. It was a part 
of the conversation on the subject of the presence or ab¬ 
sence of a light. W hether Austin Pringle’s testimony re¬ 
lates to the same conversation as that between Mrs. Prinele 
and her husband, or to another, we cannot be sure. But 
in either event it is clear that Pringle’s declaration as to the 
absence of the light was an apt and reasoned reply to a ques¬ 
tion. lie was clearly not in such pain as to be incapable of 
reasoning, reflecting, and. if he saw fit, making a possibly 
untrue and self-serving declaration. In no sense can we 
consider Pringle's declaration that there was no light as 
an involuntary, exclamatory, spontaneous ‘verbal act.' He 
immediately followed this statement with the explanation 
that there had been a light when he went to the meeting, but 
that there w as no light when he came hack. The objection¬ 
able part of Pringle's declaration has not the sanction of an 
extreme probability of truth, coming from an unpremedi¬ 
tated and spontaneous exclamation made at the time of or 
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immediately after the injury, nor is it so intimately con¬ 
nected with the principal fact as to he a verbal act, essen¬ 
tially a part thereof. To admit the declaration as to the 
light, is to extend the doctrine of the Mosley case beyond 
the limit warranted by that case, and is to lose sight of what 
we think is the true reason for the rule of evidence in ques¬ 
tion.” 

In Railroad Company vs. Pearson. 97 Alabama, 211, 215- 
1 0, the Court said : 

“The real inquiry is, did the main act propria 
rigore further assert itself and demonstrate its char¬ 
acter or intent by impelling a contemporaneous or 
subsequent declaration or act. offered in evidence, 
and without which the main act is left incomplete 
and only partially proven, or did the declaration or 
circumstance offered as res gestae originate from 
some cause extraneous to the main act? "if traceable 
solely to the main act as the producing cause, and 
the declaration or circumstance is illustrative of the 
main act, it is res gestae, otherwise it is mere hear¬ 
say or irrelevant and inadmissible as res gestae. 

* * Hie witness was some 30 yards off, saw 

the accident, deceased saw him and called for assis¬ 
tance, witness ran to deceased, and exclaimed, ‘Mr. 
Creecy. what in the world?’ This exclamation of 
the witness was, in effect, an inquiry as to how the 
accident happened. It was made after deceased had 
called to him for help. The declaration of the de¬ 
ceased, ‘The hand-hold let me down,’ was more in 
the nature of a response to the inquiry of the wit¬ 
ness, AVhat in the world?’ than a further assertion 
or demonstration of the main fact manifesting itself 
in the declaration.“ 

“'I he declarations were not voluntary, but were drawn 
from the declarant by the questioning of the policeman. 
These declarations were not admissible as a part of the res 
gestae." Lahey vs. Ottman et ah, 73 Hun., 01, 54. 

To like effect are Railroad Company vs. Mara, 20 Ohio 
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State, 185; Railway Company vs. Becker, 12$ Ill., 545, 
54$; Railroad Company vs. Hammond, JK5 Ala., 1S1. 180. 

In conclusion, we respectfully ask the Court’s attention 
to the appellee’s statement, at page ‘>2, that the testimony of 
Iseman as to the conversation between the plaintiff and the 
conductor had already lieen put in evidence by the plaintiff 
herself, and without objection. This is not the fact. While 
the plaintiff had testified, at page 0 of the record, as to her 
conversation with the conductor, the substance of that con¬ 
versation. so far as she was concerned, was, simply, that 
the car had stopped. She said nothing, so far as her testi¬ 
mony shows, about the conductor haz ing pulled loo quick. 
Iseman's testimony consisted simply of the statement that 
plaintiff said to the conductor. “You pulled too quick; you 
threw me.” Neither the plaintiff nor any of the witnesses, 
on the stand, has testified that this is what actually occurred. 

There is not a scintilla of evidence in the case to show 
that the conductor did anything to start the car. if it did 
in fact start and throw the plaintiff while she was getting 
off. So that, if this testimony is allowed to stand, it means 
that the plaintiff, in this way, is permitted to get before 
the jury a statement which she. herself, was unwilling to 
make under oath when on the witness stand, and which 
there is no reason to believe, upon all the testimony, has a 
shred of truth or foundation to support it. 

But. aside from this, even were it true that the defendant 
had | lermitted the plaintiff to testify, without objection, to 
this statement, knowing full well that the conductor would 
contradict her. can it follow that, because the defendant was 
willing to allow a collateral issue—whether the plaintiff 
made that statement—as distinguished from the real issue 
whether that was in fact the way the accident happened, to 
go to the jury, upon the testimony of the plaintiff, unsup¬ 
ported by another witness, contradicted by the unsupported 
testimony of the conductor, it certainly does not follow that 
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such failure of the defendant to object opens the door to 
allow the plaintiff to introduce another witness to cor¬ 
roborate the plaintiff on the collateral issue; and, if she 
could introduce one supporting witness over defendant's 
objection, why not a hundred others? 

The point thus raised by the appellee is misapplied to 
the facts of this case. Had plaintiff testified to an uncontra¬ 
dict cJ fact, that testimony would require no corroboration 
to support it. but might well be taken as an established fact 
in the case, and if such testimony had been given without 
objection, it might well he that the defendant could not be 
prejudiced by allowing other witnesses to testify to like 
effect. This is as far as the rule goes. It has never been, 
and it cannot be. applied to a case in which the testimony 
so admitted is ^contradicted, as in the case at bar. 

» 

\Ye therefore submit that, for the reasons already stated 
at length, the authorities cited by the appellee are insufficient 
to support the judgment complained of. and that the judg¬ 
ment should be reversed. 

Respectfully, 

GEORGE P. HOOVER. 

W. C. SULLIVAN, 

Attorneys for Appellant. 



